In the name of God the Beneficent the Merciful ... 


The Constitutional and Legal 
ROLE OF THE UMMA 


Kemal A. Faruki 


Of the Middle Temple, Barrister-at-Law; Professor of 
Islamic Jurisprudence at the S. M. Government Law College, 
Karachi; sometime Adviser on Law to the Islamic Research 
Institute, Islamabad 


a1 S54) dot IN! aw 


There is nothing worthy of worship save God. 
Muhammad is God’s messenger 


This concise work brings into sharp focus 
the role of the Muslim People in any valid 
shaping of Muslim affairs today. Fourteen 
centuries of Muslim history have been so 
lucidly described that one cannot fail to be 
struck with the essential unity of the 
Muslim historical experience even when 
considering its regional and other variations. 

This work gives aclear understanding of 
the essential constitutional and legal require- 
ments confronting Muslims today—as well 
as of the interaction between past theory 
and practice and the merging of history into 
current affairs. 
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Truly God does not change the 
condition of a people until they 
change themselves 
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INTRODUCTION 


) Establishing an Islamic Order, to carry any conviction, 
must mean implementing Islamic law. This has two distinct aspects. 
First ; the appropriate method for understanding the law. Second : 

‘specific provisions of the law itself. The first concerns the theory 
slamic jurisprudence (and its constitutional implications) while 


sntion is given today on determining the specific provisions 
ng at all clear about the principles of Islamic jurispruden 
esultant constitutional theory. This is incongruous in a 
State where practice should flow from principles. 


w then are these principles and this theory to be compre! 
yd of course by reference to books on usul al-figh or Isla 
a Bdence. But if our comprehension is to have any validity 


ose Ber incote in practice inthe past. But our past itself is divisible 
about seven distinct Eras each with its characteristics. The First 
(ic 0-632 CE) begins with the First Revelation of the Holy Qur’an 
Cave of Hira and ends with the death of the Prophet (o.w.b.p.). 
ond Era (632-661) is the time of the first four “Rightly-direc- 
epublican Caliphs (al-khulafa’ al-rashidun). The Third Era 
0-258) is that of the Monarchical Umayyad and Abbasid cali- 
‘The Fourth Era (1258-ca.1500) is the Post- Caliphal Inter- 
mum. The Fifth Era (ca. 1500-ca.1800) is that of Imperial states. 
Era (ca. 1800-ca.1925) is of Imperial Decline and Foreign 
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Colonial Domination. Finally, the Seventh Era (ca. 1925 onwards) 
is marked by increasingly republican independent states, still groping 
internally for viable state structures and externally seeking a new 
basis for inter-Muslim relationships while they deal with major powers 
and lesser nation-states in an increasingly inter-related world. 


Some people concentrate on the First and Second Eras and ignore 
all later developments as an irrelevant aberration from the ideal. 
Others go back to the Fifth Era seeking to pick up the threads of 
“genuine’’ Muslim history at the point where they were abruptly 
snapped by foreign conquest. Yet others pick and choose at random 
from this long history without bothering to understand the milieu 
in which particular developments took place. Often enough there 
is little respect for the actual facts of history in this search for a suitable 
ideal prototype from the past which can be applied today and without 
explaining how such an ideal society could ever decline. The laws 
of cause and effect are neglected. We are so anxious to relive with- 
out change the glories and achievements of the past or a portion of it 
that we run the risk of committing again the very mistakes which 
led to our decline to our present position from those earlier glories. 


Understanding our past serves, therefore, many essential pur- 
poses and its salient features become capable of comprehension pro- 
vided we closely follow the changing interaction between a number 
of basic themes : shari’a, i.e. the Divinely-revealed Law of the Qur’an 
and the sunna of the Prophet; figh, i. e. the understanding of shari’a 
by human beings as this understanding evolved and was systematized; 
khilafa or the nature of the executive head of state and/or identifi 
cation of the delegated trustee(s) on earth of God’s sovereignty; 
sultans or muluk (the monarchs) of the post-caliphal eras; the ulama‘/ 
fuqaha’ or “‘experts’’ as they developed into an identifiable body with 
widely varying degrees of official or popular support or of institu- 
tional form at different stages; the place of shura or ‘‘mutual”’ con- 
sultation; and, finally, the Umma or Muslim community as a whole or 
within a particular state. Apart from the First Era, this requires 
examination in three parts: the Relevant Events, Constitutional 
Evolution and Legal Developments. 


FIRST ERA: THE ADVENT OF SHARI'A 
(610-632 CE) 


Certain important general considerations should be pointed out. 

First, although the advent of shari’a (and, therefore, Islamic law) 

begins from about 610, Islamic constitutional history properly dates 
from 622, the year of the Hijra from Mekka to Medinaand the setting 
up of the Islamic city-state in the latter place. It is evidence of the 
importance of this socio-political dimension that the Islamic calendar 
begins not from 610 but from 622. The Mekkan period (pre-622) 
may be said to emphasize the personal aspects of Islam while th 
Medinese (post-622) places greater emphasis on the socio-political 
It might be argued that this shows that without the prior personal 
basis, it is not possible to erect the socio-political structure. Numi 
rous arguments can be, and are, adduced on both sides as to wh 
(personal or social) has greater importance, or priority, today. T! 
difficulty of resolving this question cannot be made an excuse, in a 
case, for inaction on both fronts. On the contrary, both perso! 
and socio-political aspects have to be tackled together or separat 
as and when opportunity presents itself. 


Second, our main access to knowledge of the sunna (“way”) o 
the Prophet is through ahadith i. e. the ‘‘accounts”’ of the Prophet's 
sunna. Sahifa were reportedly compiled by some companions of the 
Prophet but our chief source are the Sihah Sitta (the ‘‘six sound’’ com- 
pilations). The earliest of these six (of al-Bukhari d. 256 AH/869 CE) 
was compiled about two centuries after the events it records—a long 
time lapse which has to be taken into account when evaluating the 
accuracy of any individual hadith as also the fact that al-Bukhari 
selected 7,275 out of 600,000 known to him after testing them accord- 


wil 
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ing to his canons of criticism. Similar proportions of acceptance and 
rejection are true of the other five compilations which come later. 
This becomes very significant when a discrepancy is apparent 
between the Qur’an and any particular hadith, as the Qur'an is an in- 
tact revelation from the time of the Prophet himself. 


Third, direct rule and mutual consultation was possible as long 
as the Islamic state was confined to Medina and its outlying areas, 
but during the last few years of the Prophet's life, the whole of the 
Arabian peninsula became Muslim and the distances between e. g. 
Medina and Yemen or Bahrain required the delegation of some 
authority to governors and agents. This in turn initiated a certain 
“law-interpreting’’ process on the part of provincial governors which 
was entirely approved of by the Prophet as is shown by the well- 
known reply of Mu’adh b. Jabal when questioned by the Prophet 
as to how he would decide matters as Governor of Yemen. The 
governor-designate replied that he would first have recourse to the 
Qur’an, then to the sunna or practice of the Prophet and then, if still 
requiring guidance, he would exercise ijtihad, The Prophet praised 
this answer. 


This illustrates the fourth point, that Islamic legislative activity 
is of two types : law-‘‘making’’ and law-‘tinterpreting”’. The former 
is the gradual unfolding of shari’a in the First Era, through the suc- 
cessive revelations of portions of the Qur’an and its continuous ex- 
emplification in sunna right up to 632. The latter is ijtihad (the 
exertion to understand the principles of shari’a, their meaning and 
application for a given situation. Such ijtihad had begun e. g. by 
Mu’adh b. Jabal, in the First Era and the Prophet's desire that Muslims 
should never shrink from this task is shown in the hadith which states 
that if one who exercises ijtihad is wrong he receives one reward 
and if he is right he receives two rewards. 


Fifth, the Constitution of Medina, framed soon after the Hijra, 
and subsequent documents, lay down certain rules for Muslims and 
their relationship with non-Muslims. For Muslims, now bound by 
allegiance to the shari’a of Islam they were joined together in 
the Islamic Umma transcending pre-Islamic tribal affiliations and 
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possessing a continuous legal personality. As for their relationship 
with non-Muslims, this was now placed on a workable and 
mutually acceptable basis through negotiations and not by any 
unilateral diktat of one side over the other. It is precisely this 
quality of being negotiated that gave this relationship its strength 


and provides an enduring principle for Inter-religious relations 
today. 


SECOND ERA ;: THE REPUBLICAN CALIPHATE 
(632-661) 


Relevant Events 


The legal continuity of the Umma and the Islamic state, not with- 
standing the death of the Prophet, was one of the first matters which 
was asserted during the time of the first khalifa (lit. ‘‘successor” to 
the Prophet in his temporal duties) Abu Bakr. Thereafter from 
the Arabian peninsula the Islamic state spread rapidly outwards 
until by the end of the Orthodox or Rightly-directed caliphate, it 
had absorbed Syria, Iraq, Egypt, Iran, present-day Libya, reaching 
from the Amu Darya in central Asia to below Aswan in Africa. 


Constitutional 
We describe the first four caliphs as rashid or “‘rightly-directed”’ 

and it is worth considering in some depth why they are so described, 
in contradistinction to the subsequent Umayyads and Abbasids. 
First, and foremost, because the caliph or executive head of state 
himself recognized that he was subordinate to the law (shari’a). The 
tone was set by Abu Bakr when assuming office. In his first speech 
he asked for obedience only as long as he himself obeyed and carried 
out the laws of God and His Prophet and asserted that he had no right 
to obedience if he neglected these laws. In modern terms, the 
executive was subordinate to the law. 


Second, the very manner by which these rightly-directed caliphs 
became such, rested on the approval of the Umma. This general 
baya or oath of allegiance was essentially confined to those in Medina 
and its vicinity in an age when referendums and general elections were 
unknown. It is also true that this community approval was preceded 
by an intermediate stage which varied for these four caliphs. Thus, 


rs were no mere self-perpetuating oligarchy. From 
here was a strong democratic basis for choosing the 
of tribe. Age and lineage were secondary to the 
rso ‘as determined by thetribe asa whole. Its 
Upon possessing a competent leader enjoying 
as necessary in inter-tribal warfare and for 
h unforgiving desert. In such elemental 
dership meant death for the whole tribe. 


rightly-directed’’ because it was government 
is commanded by the Qur’ an at 42 : 38. a 1e 


or HSA what ‘‘mutual’’ discdssion 
oman after discussion has led to 


br 

te $ can result in various types of leaders. At 
lection of a leader by democratic means (and 
, after being so elected, considers that he now 
‘ocratically without any obligation to conti- 
blic opinion or seek a periodic renewal of 
euepens of this is Hitler’s rise to poiven and 


/ 
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such a ruler thinking that he has ““God on his side’” and proceeding 
to try and force everyone into a straightjacket with ruthless ferocity. 


At the other extreme, of rulers chosen by the elective process, 
is the one who suppresses his own values (if he has any) and analyzes 
through opinion polls or intelligence reports what various sections 
of the people want. He then constructs a manifesto or political 
programme based on an amoral balancing of these different popular 
impulses seeking to attract the largest mass support. This results 
in aiming at the lowest common denominator. He is blind to Mira- 
beau’s observation : “‘The mob is not the people.” This debasement 
of the democratic system can be seen increasingly in England and the 
United States where governments shrink from doing what is right, 
even essential in the struggle for survival, in their anxiety to please 
rather than to truly serve. They humour powerful lobbies of sectional 
interests pursuing narrow goals irrespective of the general good. 


The same tendency exists with many political leaders and parties 
in Pakistan today. In their anxiety to offend no one, they may end 
up exasperating everyone. Each seems to be convinced that they 
can win the next election if only he “plays his cards right’. None 
is prepared to contemplate five years in the opposition as the price 
for standing for certain identifiable principles and programmes. 
Yet this is precisely the kind of leadership which the country requires. 
Churchill’s years in the political wilderness rather than acquiesce in 
the policy of appeasement to Nazi Germany provides an example. 
So does De Gaulle who abruptly left the leadership of France when 
he found that the French were not yet ready to accept the basic 
constitutional changes he considered necessary and which they even- 

tually accepted from him when he returned to power in 1958. He 
also displayed this same understanding of the true requirements of 
leadership in conceding Algerian independence at a time when the 
myth of Algeria being French was widely and strongly held in metro- 
politan France. Jinnah’s leadership of Muslims both before and 
after the achievement of Pakistan also exhibited those same qualities. 


Thus between the two extremes of leaders chosen by the elective 
Process, there is a middle ground not easily defined where the execu- 
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tive leads and is not led and yet he leads by consent, not merely in 
vague general terms given at the beginning of his tenure, but a con- 
sent given (or withheld) at each stage and on specific issues. It is 
this middle type of democratic leadership which characterizes the 
Era of the rightly-directed Republican Caliphate. Shibli Numani, 
in his biography of the second caliph entitled al-Faruq, when discussing 
the nature of the state in his time, describes the consultative process 
as being of two types. A smaller assembly which met in the Pro- 
phet’s mosque whenever summoned bya public crier which, in Shib- 
li's words, operated as follows: “Whenever an important question 
came up for decision, the Consultative Assembly was called, and no 
question was decided without free debate and without the consent 
of the majority." (\talicsadded.) For major issues, however, a larger 
General Assembly was convened and on one such occasion (according 
to Abu Yusuf in his Kitab al-Kharaj) Umar addressed the gathering 


as follows: ‘I have given you the trouble to assemble here in order 


that you might participate in the burdens put upon me in respe 
the state, for | am only one from among yourselves, and | do 
desire that you should follow my wishes.” 


There was, therefore, a smaller (mutual) Consultative A 
meeting almost every day and a larger General Assembly 
issues. Translated into modern terms the former was so} 
more than a cabinet with collective responsibility and les 
legislative assembly or parliament, The latter seems to ha 
more than a parliament but not quite a referendum. Cent 
vincial relations were based on the khalifa with his (mutual) Gon: 
tive Assembly choosing the right man as governor. There 
central-provincial relations were kept in harmony by frequent Vi: 


both ways. Additionally, meetings with provincial governors ai 


the time of hajj enabled general, agreed policiesto besetup. The 
was in this the embryo of a federal system. 


It can be seen that it is not easy to assert that this was a presi- 
dential or parliamentary system (or a combination) although it was 


clearly democratic and not autocratic. This question requires sep- 
arate treatment in depth which should be approached in two ways. 


First, to understand what the rightly-directed caliphs did in the 
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light of their own specific situation and institutional possibilities and 
limitations and, second, to try to assess what they would have done 
if they were confronted with the problems and possibilities of a state 
like contemporary Pakistan. One could, of course, widen this to 
the question of the Muslim world as a whole as it is today, but then 
we would be moving from the realm of immediately realizable possi- 
bilities to a more distant vision. 


Legal 


In the Era of the Republican Caliphate, the distinction between 
shari’a and figh was not clearly formulated and, to a large extent, 
the Qur’anic understanding and sunna pattern of the Prophet's time 
was continued literally. Nevertheless, what later jurists would have 
classified as ijtihad (which had already begun in the Prophet's Era 
as noted earlier) continued in order to meet new situations not 
previously encountered. Equally striking is the fact that in some 
cases this “‘ijtihad’’ actually altered previous rulings. Thus, in the 
time of the Prophet and Abu Bakr no zakat was levied upon horses. 
But after Syria became Muslim during Umar’s time, there was an 
abundance of horses and zakat was levied upon horses as well. It 
appears that Umar and the Assembly of the Umma reasoned that the 
explanation for the original zakat exemption on horses had been to 
encourage their breeding in the Arabian peninsula where they were 
scarce, which no longer applied after Syria became Muslim with its 
abundance of horses. 


Similiarly a talaq pronounced thrice without an interval of time 
between pronouncements (the talag bida’ or “‘innovatory divorce’’) 
was made binding from Umar’s time alongside the talaq ahsan (or 
“good divorce’). It would be difficult to find a Qur’anic basis for 
this change but not merely was this accepted generally but it has 
continued as an enforceable rule of Islamic law, virtually unchallenged 
until recent times in most schools. Of course the rationale for this 
enforcement of talag bida’ can be found in the misuse being made of 
the rules regarding the pronouncement of divorce and the confusion 
arising as to whether a divorce had become irrevocable or not. 
The enduring lesson in this, however, is the fact that a dynamic and 


Second Era: The Republican Caliphate i 


progressive interpretation of Islamic law is only possible when it takes 
place through a process of mutual consultation and carries, thereby, 
the approval of the Umma along with it. 


THIRD ERA : THE MONARCHICAL CALIPHATE 
(661-750-1258) 


Relevant Events 

These six hundred years are divisible into three periods : the 
Umayyad (661-750), the Early Abbasid (750-945), and the Later 
Abbasid (945-1258)—the first being of continuing territorial and 
cultural expansion, the second of territorial contraction of caliphal 
authority but also of Muslim cultural consolidation, while in the 
third period there was the political subjection of the caliph himself 
at Baghdad while internal Muslim cross-currents engaged in military 
and political struggle and in ideological polemics seeking coherent 
self-expression—all within the new world of Islam. 

During the Umayyad period based on Damascus instead of 
Medina (which ended in 133 AH/750 CE) the Islamic state reached 
southern France in western Europe, the lower Indus river in southern 
Asia and the river Oxus in central Asia. Except for outlying fringes, 
the whole of this vast area became increasingly Muslim under one 
caliphal centre at Damascus. But from the very beginning of the 
Early Abbasid period there was steady erosion of central control. 
Using present-day descriptions of the areas concerned, in the west 
Muslim Spain and Portugal broke away from central control as early 
as 756, followed by Morocco and western Algeria (789), eastern 
Algeria, Tunisia and western Libya (800) and eastern Libya and 
Egypt (868). In the north and east, Turkestan broke away about 
820, Khurasan and Afghanistan (869/872), the rest of Iran (867), 

southern Pakistan (871), and Transcaucasia (890). Even Syria was 
controlled by the Tulunids after 877 and in Iraq there were the 
Zanj revolts between 870 and 883. 


In the Arabian peninsula, autonomous states arose from 820, 
notably in Yemen and Oman, while a Qaramita ‘“‘republic’’ based on 
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sacked Kufa, occupied Oman and in 929 sacked Mekka itself, 
‘off the Black Stone for twenty years until it was returned at f 
pamequest of the Fatimid caliph al-Mansur who had by then assumed } 
ardi anship of the Holy Places in the Hijaz and Palestine. 


ndeed, eyen the Abbasid Caliph’s nominal suzerainty over the 
e Muslim world was challenged by two rival caliphates. One 


can 


Abd al-Rahman Iil al-Nasir at Cordova proclaimed in 928 a sepa- 


! 
i proclaimed in 909 a separate Fatimid caliphate at al-Mahdiyya 
present-day Tunisia. Otherwise most of the new regional states 
ied to owe nominal allegiance to, and seek investiture from, 


sscaped to Cairo (then ee the Mamluks), the Abbasidemt 
minated. The same Mamluks finally halted the Mongols ® 
j Jalut in northern Palestine in 1260 under Sultan Baybars. 


Between 945 and 1194, the position of the puppet Abbasid caliph 


identical in the case of both Buyids and Seljuks. Actual power 
a isin the hands ef the Buyid or Seljuk amir palumara| or milleagy 


oi while obsequiously paying all outward marks of respect 
the caliph of the moment. For a time the Buyids contemplated 


to rule through a puppet Sunni caliph in view of popular senti- 
Nor was there any difference in Seljuk behaviour althoug 
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they entered Baghdad in 1055 with the avowed object of “freeing” 
the caliph from Buyid captivity. 


It can be seen how internal Muslim ideological and theological 
differences were playing their part in these events and this was equally 
true with regard to the rival caliphates—not so much the distant 
Spanish Umayyads who in any case were later replaced by the al- 
Murabitun (Almoravids) based on Marrakesh who tendered the baya 
to the Abbasids from 106!—but more urgently the Fatimids who 
conquered Cairo in 969 and then established control of Palestine, 
greater Syria and the Hijaz. Indeed for many years the khutba in 
Mekka was recited in their name and, for.a brief moment in 1059, 
Baghdad itself was held in the name of the Fatimid caliph al-Mustansir. 


What is remarkable is the fact that, notwithstanding the total 

eclipse of actual Abbasid power in 945 and the loss of the Holy places 
in the Hijaz to the Fatimids, powerful regional rulers continued to 
seek investiture from, and tender oaths of allegiance to, the Baghdad 
Abbasid caliph. Thus Mahmud Ghaznavi “Yamin al-Dawla’”’ (998- 
1030) tendered the baya in 999. By the end of his rule, his area of 
control extended as far as Hamadan at the expense of the Buyids. Simi- 
larly in the Far West, as noted, the real founder of al-Murabitun power, 
Yusuf b. Tashufin (1061-1106) sought formal investiture and legality 
from the Abbasid caliph. From Marrakesh, his Moroccan capital, 
he established control over Senegal, Morocco, western Algeria and 
most of Muslim Spain, fragmented at that time into quarrelling 
Muslim principalities. Equally striking, the Kurd Salah al-Din Ayyubi 
(1169-1193) never claimed to be more than a lieutenant of the caliph 
as he ended Fatimid rule in Egypt, gained control of Palestine, Syria, 
the Hijaz and Yemen and (uniting Kurds, Turks and Arabs) recovered 
Jerusalem from the Christians in 1187, expelling the Crusaders from 
all except afew coastal enclaves in his lifetime. Similarly, the Delhi 
sultans from the time of Shams al-Din Iletmish (1211-1236) sought 
investiture from the Abbasid caliph. 


Constitutional 


Against this background it becomes possible to understand the 


constitutional developments which took place during this Third Era. 
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" The very first effect of the Umayyad transfer of capital from Medina 
to Damascus was to snap the link between the community (Umma) 
"and the executive (khalifa) which had existed during the Era of the 
Republican Caliphate through the institution of shura and mutual 
consultation at Medina. Moreover the executive itself was now vir- 
‘tually a semi-hereditary affair even if the outward form of election 
and the baya were preserved as empty rituals. Then the very speed 
of Muslim expansion and need for consolidation obliged the Umayyads 
to utilize pre-Islamic administrative structures and practices in newly- 
conquered areas. Executive decisions from the capital or provincial 
governors were often ad hoc and based on a pragmatic assessment of 
immediate requirements. The ruler had little time (and sometimes 
little inclination) to ascertain the shari’a position. Executive prero- 
gative began to supplant the law. 


It was partly as a protest against these developments that th 
Abbasids were able to generate support in overthrowing the Uma 
yads in 750 and transferring the capital to Baghdad. Great Isla 
expectations were raised by the triumph of the Abbasids. Wri 
in the Early Abbasid period reflect the hope that a new Isl 
dispensation could be achieved through the caliph himself. 

Ibn al-Mugaffa (d.756) notably in his Risala fi'l-sahaba exhorte: 
caliph al-Mansur to legislate for the ‘‘approved good’ in conso 
with the spirit of shari’a. Much the same exhortatory approach 
adopted by Abu Yusuf (d. 798) in his Kitab al-Kharaj when ur 
the caliph Harun al-Rashid to use his powers as a trust to rule justi 
in accordance with the commands of God. In response, there w: 
a greater official deference paid to those with Islamic knowledge. 


7 


But in Baghdad, Sassanian and Byzantine influences grew ever- 
stronger in the administration and the development of court cere- 
“monial. The atmosphere became increasingly aristocratic and 
hierarchic with a remote monarch at the apex holding arbitrary 
powers of life and death. This tendency to strengthen caliphal 
" autocracy grew as a response to meeting the challenges in the pro- 
Vinces and in rival caliphates we have noted earlier. There was an 

increasing emphasis on the might and majesty of the khalifa and his 
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Divinely-authorized status as ‘‘the rope stretched between God and 
His creatures”’ and the “‘shadow of God upon earth”. As often hap- 
pens, high-sounding and increasingly unsubstantiated assertions of 
absolute power in theory were vainly used as compensation in inverse 
proportion to the actual authority possessed. 


But in the Later Abbasid period of caliphal captivity from 945, 
the success of the Fatimids from Cairo and the Buyids in Baghdad 
itself generated constitutional writings of a different nature. For 
one thing, they were no Jonger humble exhortations to the ruler to 
act rightly, bereft as he now was of any power whatsoever. They 
were primarily directed at the intelligentsia of the age to cure any 
doubts they might be developing regarding the legitimacy of the Ab- 
basids in the face of the threats to their continuance, even nomin- 
ally. In turn, the intelligentsia were able to strengthen the feel- 
ings of the Community to an extent that made any idea of remov- 
ing the Abbasids from the caliphate a politically dangerous move. 


Thus these new constitutional writings sought two main objects. 
First, to justify the Sunni theory of ikhtiyar (choice) against the 
opposing view of tashkhis (identification) as the proper basis for es- 
tablishing the leader of the Community. Second, to provide some 
legalized working basis between the capital and the autonomous 
rulers who tendered loyalty to the Abbasid caliph notwithstanding 
the fact that these regional rulers were, or were derived from, 
an original rebellion against central authority. 


The consolidation of the theoretical legitimacy of the Abbasids 
(and their predecessors) was made by al-Bagillani (d. 1013). As we 
shall see in considering the evolution of Islamic jurisprudence and 
legal theory below, the doctrine of ijma’ (consensus) had assumed 
a highly important position in legal theory about the year 800. Al- 
Bagillani firmly related this doctrine to constitutional issues in his 
works (notably al-Tamhid and Ijma’ ahl al-Medina) maintaining that 
by the baya of the limited assembly of ahl al-hall wa'l-taqd (“‘those who 
loosen and bind’’) and the general baya of the Community (particu- 
larly at Medina) there was an /jma’ or “‘protected from error’’ con- 
sensus of the Community on the choice of caliph which was the basis 
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of the legitimacy of al! caliphs from Abu Bakr down to the incumbent 
caliph of al-Bagillani’s time, notwithstanding adverse comments that 
mmight be made about the conduct of individual caliphs in this long 
fine. He also maintained, however, that a caliph could be deposed 
"if he proved to be a wrong-doer but failed to indicate (like virtually 
"all subsequent writers) how this deposition might be constitutionally 
effected. 


By the time of al-Mawardi (d. 1058) the Buyids were weakened 
by internal dissensions and the major challenge was from the Fatimids 
coming ever closer to Baghdad. There also was now the prospect of 
Ghaznavid assistance from the east. Al-Mawardi, therefore, tried 
(in his al-Ahkam al-Sultaniyya) to provide a legitimized basis for rescu- 
ing the Abbasid caliph. Internally he held that the Buyid amir al- 
umara’ was acceptable provided that those who held the caliph “‘under 
restraint” otherwise conform to shari’a and act justly and he spe 
out an apportionment of duties which left certain administra' 
authority with the caliph. If the Buyids did not, then the cal 
should seek help against them. But who was to give this h 
Clearly it could only come from what was strictly speaking t 
lious governor or amir of a province such as the Ghaznavic 
imarat al-istila’ (rule by forcible seizure) was to be validate 
caliph for an outlying province provided the now autonom 
governor preserves the dignity of the caliphate, tenders ¢! 
and undertakes to govern by shari’a. This legitimization o 
of forcible seizure was given on the grounds of necessity (( 
and public welfare (al-masalih al-mursala). This may have se 
the only way to save the caliphate itself in al-Mawardi’s time butt 
legitimization of istila’ (forcible seizure) was a crucial step in erodin 
the moral basis of authority. 


Before considering the views of al-Ghazzali(d. 1111), it should be 
pointed out that this study is confined to those views of past thinkers 
which are relevant to tracing how centrist Muslim constitutional 
thought (and subsequent practice) developed. Al-Ghazzali, for ex- 
ample, wrote and lectured on a wide range of subjects but his consti- 
_ tutional ideas (asa development of those of al-Mawardl) are to be 
_ found mainly in his fhya, Kitab al-Iqtisad fi'l-i'tiqad, al-Mustasfa and 
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al-Mustazhiri besides the exhortatory Nasihat al-Muluk. The same 
reasons and considerations of space prevent an analysis of the 
formidable and dazzling array of all Muslim writers on constitu- 
tional matters. Indeed, even where those who have been examined 
are concerned, analysis has been restricted to those aspects which 
illuminate the changing relationships between different parts of the 
structure of the state and society, constitutionally and legally. 


By al-Ghazzali’s time it was apparent that the hoped-for reserva- 
tion of certain actual responsibilities for the caliph was not accept- 
able to the Buyids or the subsequent Seljuks and he, therefore, empha- 
sized the symbolic role of the caliph, setting an example in piety, 
humility and charity and the “study’’ of shari’a. He also gave further 
importance to the ulama’ for the actual administration of law, em- 
phasizing that the ulama’ should establish some equation with the 
military and the bureaucracy. Nevertheless he carried el-Mawardi’s 
doctrine on istila’ (forcible seizure) one step further (to the capital 
itself) by holding that the actual wielder of power (shawka) could 
lawfully designate the caliph and indeed he conceded to the same 
wielder of shawka the right to depose an impious caliph. All this 
clearly involved a large degree of passive acquiescence on the part of 
the Umma, summed up by citing a proverb from past hukuma’ (sages) 
to the effect that: “‘Sixty years of tyranny is better than one hour 
of anarchy.” The basis of this reasoning, which was but a logical 
development of previous thought and acquired added force after 
him, is worth quoting in full to show the dilemma in which the 
realities of military power as exercised in those times had placed 
thinkers anxious to ensure that Muslim belief and practice were pre- 
served come what may. Writing in the /hya, al-Ghazzali stated : ‘An 
evil-doing and barbarous sultan, so long as he is supported by military 
force, so that he can only with difficulty be deposed and that the 
attempt to depose him would create unendurable civil strife, must 
of necessity be left in possession and obedience must be rendered 
to him...” He cites his earlier work, al-Iqtisad, on this matter :*'... 
These concessions which we make are involuntary, but necessities 
make allowable even what is prohibited... Who is there, | ask, who 
would not support this, but would argue for the voidance of the 
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imamate in our day because of the lack of the requisite qualifications? 
...Which is the better part, that we should declare that the qadis 
are divested of their functions, that all wilayat are invalid, that no 
marriages can be legally contracted, that all executive actions in all 
parts of the earth are null and void, and to allow that the whole cre- 
ation is living in sin—or to recognize that the imamate is held by a 
valid contract, given the circumstances as they are and the necessity 
of the times?” 


A study of the writings of the Later Abbasid period brings 
vividly to life how closely what they wrote is only explicable in the 
context of the actual political and military conditions that were faced 
by the Abbasids. Inevitable as they may have been, their legitimi- 
zation of force together with calls for total obedience on the part 
the Umma led to a moral erosion and a political quietism whos 
traces persist in many areas to this day. This is notwithstandin 
fact that this attitude failed to prevent the continued decli 
Muslim political state structure and proved powerless to 
Sack of Baghdad in 1258. Yet the Mongols were far from invi 
as was shown two years later when they were stopped at Ayn 
in 1260 by the Mamluk Sultan Baybars. 


Legal 


in figh, the establishment of the Umayyads and the shift from Medina 
to Damascus led to an almost total preoccupation of the ruler and 
government with the practical side of legal questions that arose 
with great frequency and which left little time for systematically ascer- 
taining the shari’a position. The new official judiciary formed after 
7\5 did not arouse much confidence in the Umma on their shari’a com- 
petence and the Muslim people increasingly sought out learned men 
who considered legal questions uninfluenced by official pressures and 
considerations. A bifurcation took place whose effects are still 
identifiable. On the one side was the law as applied in practice and 
‘on the other side was the law as ideally understood, predicated on 
the existence of an ideal society. The first was pragmatic and em- 
pirical while. the second was idealistic, even romantic. 
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The two main centres of independent legal activity were Medina 
and Kufa and the earliest such lawyers who acquired popular esteem 
were Ibrahim Nakha’i (d. 713) in Kufa and the “seven lawyers of 
Medina’’ the last of whom died about 723. Then in the next half- 
century, straddling the Umayyad and Early Abbasid periods come the 
real founders of the earliest main schools of law such as Jafar al-Sadiq 
(d. 765), Abu Hanifa in Kufa (d. 767), Malik b. Anas in Medina (d. 795). 
The main activity of Abu Hanifa’s two disciples, Abu Yusuf (d. 798) 
and al-Shaybani (d. 805) comes mainly in the Early Abbasid period 
(which begins in 750) while the founder of another surviving school of 
law al-Shafi’i (d.820) follows soon thereafter. With Ahmad b. Hanbal 
(d. 855) the founder of the last surviving school of law and also the 
compiler of the Musnad (a large book of traditions) we have the 
link between the founders of the schools of law (the a’imma or muj- 
tahidun mutlaqun) and the six compilers of the traditions (the muhaddi- 
thun) which make up the Sihah Sitta, starting with al-Bukhari (d. 869) 
and ending with al-Nasa’i (d. 915). The last founder of a school of 
law (now extinct) was al-Tabari (d. 923) and with his passing the 
right of Absolute Ijtihad (Ijtihad Mutlaq) may be said to have ended. 


In Medina there was an emphasis, originally, on the ‘way’ of 
Medina as a sound index to the true import of the Qur'an and the 
sunna (way) of the Prophet. In Kufa in Iraq, on the other hand, 
with its novel conditions there was a greater use of ra’y (sound 
opinion). These differences between Malik and Abu Hanifa (with his 
two disciples) were sought to be reconciled by al-Shafi'i. Although 
he did not succeed in this and became the founder of another schoo! 
of law instead, he obliged both Medinese and Kufans (or Malikis and 
Hanifis as they became) to systematize their legal theory. Indeed 
al-Shafi'i with his acute juristic reasoning may be regarded as the 
great systematizer of Islamic jurisprudence. Rules for Qur'anic 
understanding were spelt out in detail through debate and discussions. 
The sunna of the Prophet was clearly distinguished from the sunna 
(way) of Medina leading subsequently to the great hadith compilations 
of al-Bukhari and the other five of the Sihah Sitta (the Six Sound 
Compilations), apart from the Musnad of Ahmad b. Hanbal. Qiyas 
(analogy) was subjected to precise rules in its role of extending 


Hanafi view has been that it is the consensus of the 


‘constitutional as noted earlier, the Umma had a crucia 
role in the great period of creative growth in Muslim h 


tion or growth of the various schools rested on a democratic accept- 
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shari’a principles to new situations. Ra’y (sound opinion) gave way 
to precise rules for the exercise of ijtihad (disciplined exertion to 
understand the meaning of shari’a). Ijma’ (consensus) was deduced 
from shari’a (i.e. the Qur’an and sunna) as the authorizing principle 
putting an end to doubt once different understandings through 
ijtihad had coalesced into an agreed understanding on a particular 
question. 

Although there are variant views on the nature of ijma’ (with 
the Malikis placing emphasis on the ijma’ of Medina and the Hanbalis 
giving far greater weight to the ijma’ of the salaf or first three 
Muslim generations and distrusting later ijtihad, apart from the J 
view of the ijma’ of the mujtahids who continue to exercise 
of ijtihad to the present) the later Shafi’i view and the 


completes and makes authoritative and binding any prelim 
sus of the “‘competent’’. Thus in legal matters, as | 


is, in essence, a consensus of acceptable ijtihad, i. e. accept 
Community as undertaken, obviously, by those who are 
to the Community. Indeed these great legal thinkers and 
schools have survived precisely because they obtained Communi 
consent. If other schools of law (e. g. of al-Awza’i,d. 774, of Sufyan” 
Th ri, d. 778 and of al-Tabari,d. 923) became extinct, it is because 
they lost support in the Community. The free choice by the indivi- 
dual Muslim of one school over another and the consequent contrac- 


ance or rejection, imperceptibly and by general consent. 


Ijtihad was of three descending degrees—ijtihad mutlaq (absolute 
ijtihad as exercised by the founders of schools on first principles of — 
understanding); ijtihad fi'l-madhhab (ijtihad on major questions of 
applied law within the principles of a particular school of law); 
finally, ijtihad fi'l-masa’il (or rulings on specific questio 
the nature of ijma’, classically understood as being “ 
error’’ in an unqualified manner, meant that 
sensus was reached (retrospectively) throu; 


22 Constitutional and Legal Role of the Umma 


question could not be reopened. The field for ijtihad continuously 
contracted and, as noted, the door of absolute jjtihad closed with 
the death of al-Tabari in 923 shortly before the end of the Early 
Abbasid period in 945. 


During the Later Abbasid period, ijtihad within the schools con- 
tinued to contract until it was almost totally replaced by taqlid (imita- 
tion or blind acceptance of previous authority). Islamic law became 
fixed and unchangeable. This refusal to re-examine “‘settled’’ ques- 
tions became even more pronounced with the decline of the central 
Muslim state. Conformism was demanded in the hope that it would 
lead to unity. Debate seemed to lead to dissension and anarchy. 
Thus, at the very time that reform and reconstruction might have 
strengthened the state and society there was stagnation and paralysis. 
If such strengthening had been allowed to take place, the Mongols 
might well have been stopped long before the Sack of Baghdad in 
1258, instead of being turned back in 1260 by the Mamluk Sultan 
Baybars two years later in northern Palestine—after irreparable 
damage had been done at the Dar al-Khilafa itself. 


_ FOURTH ERA: THE POST-CALIPHAL INTERREGNUM 
ia (1258-ca.1500) 


Relevant Events 


From 1258 until about 1500 the Muslim world was divided into, 
multiplicity of kingdoms and principalities, sometimes at war 
sach other, sometimes working with a common purpose agai 
such as the Christian Crusaders. Near the end of th 
492) the Iberian peninsula had been totally lost. On 
de Istanbul had been taken in 1453 and by 1529 Muslims y 
to Vienna for the first time. The northern part of 
sub-continent had become Muslim predominantly it 
ern and eastern parts, while the same Mongols who 
Middle East under Hulaku Khan became Muslims them 
is descendants. Likewise, during the earlier part of this E 
d Somalia became Muslim and by 1291 with the recovery 
e Crusaders were completely expelled. 


Co institutional 


But constitutionally there was no longer even a nominal centr 
authority. Some later historians have tried to build a legend of cali- 
phal continuity by regarding the fugitive Abbasid who was given 
uary in Cairo by the Mamluks as the start of the “‘shadow” 
‘o Abbasid caliphate. But the Mamluks kept him and his descend 
s in total subjection. Only a few regional rulers bothered 
obtain an investiture from him at moments of difficulty whenie ui 
ny straw and at Mekka the khutba was not recited in 
1 the solitary exception of al-Musta’in ve ¥ 
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These political realities led to some major rethinking by the 
intellectuals of this Era, although one person in particular tried to 
build upon the pre-1258 line of thought (Ibn Jama’a). Before examin- 
ing this, it is important to point out that all of them were motivated 
by a concern for the unity of Muslims and their well-being. Ibn 
Jama’a (d. 1333), a chief qadi in Cairo under the Mamluks, believed 
that this was best achieved by a further development of pre-1258 
thought, i. e. to continue to focus attention on a central caliphal 
authority as the fulcrum of unity. It will be recalled that after the 
successful assertion through ijma’ of Abbasid legitimacy by al-Baqil- 
lani, there was a legitimation of istila’ (forcible seizure) by al-Mawardi 
with respect to rebellious governors or their descendants to provide 
a basis for obtaining their support in helping the caliph against his 
opponents even if this meant also legitimizing the de facto military 
ruler in the capital, the amir al-umara’. By al-Ghazzali’s time, this 
process of legitimizing istila’ had reached the point that this amir 
al-umara’ or whoever was the wielder of shawka (force) was also 
“authorized” to depose and replace the caliph himself. 

Ibn Jama’a in his Tahrir al-Ahkam carried this legitimation of 

force to its final conclusion, trying to reconcile the dichotomy bet- 
ween khalifa and sultan by empowering the sultan with the right to 
not merely depose the caliph but to assume the caliphacy himself. 
Possibly he hoped to provide a constitutional basis for the Mamluks 
to become the new focus of Muslim unity, but his uncertainties in this 
approach are shown by the way he used the terms khalifa, imam and 
sultan either interchangeably or hyphenated. The culmination of 
this legitimation of istila’ may be found in Ibn Jama‘a’s Tahriras follows: 
“If the imamate is vacated and someone ordinarily ineligible seeks 
it, and conquers the people by force of arms, even without a baya 
or designation, his baya is considered contracted and he must be 
obeyed, in the interests of the order and unity of all Muslims. It 
does not matter if he is ignorant or evil-doing on the whole. If the 
imamate is contracted by power and force to one person, then 
another arises and defeats the first by force of arms, the first is 
deposed and the second becomes imam, for the reasons we have given 
concerning the interests and unity of the Muslims, This is why Ibn 
Umar said: ‘We are on the side of the victors’.” 
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r themselves and this is also explicable by the fact that 
time as Ibn Jama’a, there was a powerful thinker drawing 
ferent conclusions from the cataclysm of 1258, namely his 
opponent and contemporary, Ibn Taymiyya (d.1328) whose 
rk on this is al-Siyasa al-Shariyya. To |bn Taymiyya the 
ded in 661 and both the Umayyads and the Abbasids were 
than monarchies (mulukiya). The place of Islam had been 
uld be ensured however in such a sieuaeien if the primacy, of 


S$ to be identified through a looser form of shura and 
by the Qur’an and sunna with the assistance of the ulama 


nce once again, because of his fear of anarchy being the i 
ult of even justified revolt. Deverehelens his views did 
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by this line of reasoning and never attempted to claim the 
for themselves and this is also explicable by the fact that 


@ Opponent and contemporary, Ibn Taymiyya (d.1328) whose 
ir ‘work on this is al-Siyasa al-Shariyya. To |bn Taymiyya the 
afa ended in 66! and both the Umayyads and the Abbasids were 
ore than monarchies (mulukiya). The place of Islam had been 
ould be ensured however in such a situation if the primacy of 
"a or the rule of law was asserted, and legislative and judicia 
ts were referred to the experts (the ulama’) whose acceptabili 
led on their adherence to qist (justice). He identified thi 


uided by the Qur’an and sunna with the assistance of th 


la’ in theory, but his stress on obedience to only that whic 


ful from the ulu’l-amr (those in authority) became virtually a 


Caliphal Interregnum from 1258 to 1500. Some sought under- 
nding of the best method of achieving the unity and well-being 
uslims by examining what happened in history or from a socio- 
int of view. Thus Ibn al-Tiqtaqa (d. 1301), a Shi'a, gave for 
t of the ruler of Mosul, in his work, al-Fakhri, an evaluation 
uslim states from the point of view of ‘‘effective’’ governme! 
the ideal state al-khulafa’ al-rashidun. He then com 
vayyads favourably with the Abbasids in this respe 
d. 1406) in his Mugaddima set out both 2 $ 
sociological study of the Muslim wor 
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dered the first four rashidun caliphs as the true khilafa, but regarded 
the Umayyads and Abbasids as mulukiya. Such a monarchical system 
could still be acceptable even if an amalgam of religious law (shari’a) 
and purely administrative and political regulations (qawanin). The 
essential driving force for a successful state of this nature was an 
elitist group possessing feelings of solidarity (asabiyya) provided they 
too were animated by a religious impulse. The decline of states, 
he attributed to the decline of the religious elan amongst this elitist 
group. 


Yet another category of thinkers, often occupying important 
positions, concentrated (in pre-Islamic Persian style) on the adab 
or “‘mirror-literature’’ which tried to achieve the good society by 
exhortations to the ruler to be pious and rule piously. They failed 
to carry conviction at a larger community level, like another group 
of thinkers who sought to transfer the Greek Platonic tradition of 
political philosophy into pseudo-Islamic concepts. 


It was left toJalal al-Din al-Dawwani (d. 1502) in his Akhlaq-i-Jalali 

to gather these different strands into an acceptable Islamic framework 
which provided the governmental basis of the Ottoman and Mughal 
Empires of the (Fifth) Imperial Era we shall next consider. In brief, 
the idea that legitimacy could be achieved by naked force (which 
had reached its reductio ad absurdum in |bn Jama’a’s thought) was 
now replaced by a distinction between the righteous and unrighteous 
state by stressing that in an Islamically acceptable righteous 
state the ruler (even if not a true khalifa) must conduct himself 
according to a certain moral code of conduct which al-Dawwani 
identified as shari’a. The ruled, for their part, must be accorded 
(and remain within) their prescribed place in society and state. Thus 
in matters of religion (including education and the judiciary) the ruler 
must defer to ‘men with knowledge’’ and the military must remain 
within their proper sphere of activity. This last was, no doubt, a 
reaction to the istila’ of past theory and practice. Thus the touch- 
stone for obedience became the supremacy of shari’a, although at 
the same time al-Dawwani considered religion and government as 
“twin pillars’’ each having its appointed sphere of activity. 
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While constitutional theory, and to a large extent subsequent 
ce, was moving to a new equation of the executive head (sultan) 


‘between the religious and secular, the legal developments 
che Post-Caliphal Interregnum (1258 - ca. 1500) were notable 
efinitive end to any ijtihad (between 1300 and 1400) with the 
ly of law now fixed immutably by ijma’. In suchasituation, 
no longer had any part to play, their sanction being no 
cessary for the results of any ijtihad and thus, in law as in 
ional matters, the Muslim Community was totally submerged 


h to the ruler (constitutionally) and to the “‘experts’ 
rs of law). “4 


produced were commentaries upon previous works 
n, were replaced by glosses upon such commenta 


FIFTH ERA : THE IMPERIAL STATES 
(ca. 1500 - ca. 1800) 


Relevant Events 
From about 1500 until about 1800 the central Muslim stage was 
dominated by three Imperial states—the Safavi, Ottoman and Mughal. 
Between [501 and 1511 the Safavis under Shah Ismail established an 
increasingly Shi’i state in Iran. The Ottomans, after occupying 
Damascus and Cairo in 1517, established control over Greater Syria, 
Egypt, the Hijaz and Yemen the same year and then within the next 
half-century occupied Iraq, Muslim Crimea and the whole of north 
Africa (except Morocco). Their north-western expansion brought 
them to Vienna by 1529 where they remained poised for the next 
150 years until their second Siege of Vienna in 1683, holding virtually 
all the Balkans and turning the Mediterranean once more into a 
Muslim lake. Meanwhile the Mughals under Babur entered Delhi 
in 1526 and within sixty years controlled practically the whole of 
the sub-continent of southern Asia. 


Decline set in withthe Safavis after the death of Shah Abbas II in 
1666, the dynasty ruling only parts of Iran until its end in 1732. Otto- 
man political decline may be dated from 1699 when they signed their 
first treaty (Carlowitz) as a defeated power. The death of Aurang- 
zeb Alamgir in 1707 marked the beginning of Mughal decline. The 
Battle of Plassey took place in 1757. By the Treaty of Kuchuk Kair- 
nadji in 1774 the first Ottoman Muslim-majority area (of the Krim 

Tartars) fell to non-Muslims. In 1798 Napoleon entered Cairo. 
In 1799 Tipu Sultan fell at Seringapatam. In 1803 Lord Lake entered 
Delhi. 


After the Safavis, the Afsharid Nadir Shah briefly restored Iranian 
power, occupying Delhi in 1739 but more importantly, he is a leading 


The Imperial States 29 


the process of Shi’a-Sunni reconciliation, seeking to obtain 
E Success at that time) recognition amongst his Sunni neigh- 


tional 
structure of the Ottoman and, toalesser extent, the Mughal 
ates were based essentially on the theoretical formulation 
I-Dawwani noted earlier. The supremacy of religion was sym- 
ed by the deference paid by the sultan to the shaikh al-Islam 
nbul or the sadr (as he was usually called in Delhi), asthe exp 
shari’a-understanding. 


In the Ottoman case, Bie ulama’ conceded chelg permiss| 
) 


The Ottoman ulama’ are to be distinguished, howe 
(like the Ottoman bureaucracy) they became a hi 
ized hierarchic structure fully controlling matters of 
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y, then the traditional ulama’ and, finally, there 
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he former opposed modern learning in general and thi 
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There were significant differences in the Mughal situation. For 
one thing, the Muslims were a ruling minority in a heavily non- 
Muslim-majority state. In contrast, the Ottomans were head of a 
Sunni, Muslim-majority empire in which, in any case, the minorities 
were ahl al-kitab as traditionally understood and provided for. Thus 
classical Islamic law provided in a workable manner a framework 
for Ottoman stability. In the Mughal case, not merely were the 
Muslims themselves of different schools and sects (Sunni and Shi'a) 
but the non-Muslims were largely Hindus who were not provided 
for in classical Islamic law. Asa result Muslim rule in the sub-conti- 
nent oscillated between two extremes—either of some sort of 
“national” pan-religious or secular dispensation under Ala al-Din 
Khilji (d. 1316) and Akbar (d. 1605) or veered to the other extreme 
of total reliance on the Muslim (minority) ruling establishment, of 
Firuz Tughlak (d. 1388) and of Aurangzeb (d. 1707). The oscillations 
became more pronounced each time. Clearly the search for some 
enduring viable Muslim basis for constitutional stability could only 
have met with success if there had been permitted some basic ijtihad 
which reconciled Shi’a and Sunni and provided an acceptable and 
honourable place within the framework of Islamic law for the Hindus 
and Buddhists, similar to that accorded to the ahl al-kitab of Chris- 
tians and Jews in the traditional Hanafi law which sufficed for the 
Ottoman state. 


The beginnings of such necessary ijtihad were made by Shah Wali 
Allah Dehlavi (d. 1762) whose creative thinking is best considered 
under the Legal developments of this Era below. 


Legal 

By 1500 certain matters had been ‘‘settled’’. There was the 
clearly identifiable ulama’ graduating through their theological 
institutions and depending only remotely on popular support. This 
was particularly true in shari’a understanding as it crystallized in fiqh 
which now rested on taglid which required no popular sanction. 
The gate of ijtihad had long since closed and with it disappeared any 
need for community approval to the results of ijtihad, as required 
in Hanafi and Shafi'i law, in particular. Of the major schools, only 
the Ithna Ashari recognized the continuing right of ijtihad by the 
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enting the Twelfth Imam. In all cases, however, the Community 
no longer consulted and this may explain why, in actual results, 


» Again, a comparison between Ottoman and Mughal is revealing. 
"reasons mentioned earlier the Ottomans were better placed to 
fement in practice al-Dawwani’s theories. This gave them grea- 
r stability (and strength) in the two centuries after 1500 when 
mpared with the oscillations of the Mughals. But when decline 
gan after 1700, Ottoman stability turned to rigidity while ¢ 
elative amorphousness of Mughal concepts and institutions gai 
lim Southern Asia a greater flexibility and toleration of dissent 


Without going into the complexities of the Ottoman str 
ly speaking, there was a sultan bowing to the supremac} 
@ at the apex with the “‘twin pillars’’ of a grand vizier fi 
ureaucracy and the shaikh al-Islam heading the ulama’ 


of the gate of ijtihad. Butthis was mitigated in significant way 
st, imperial kanun-names and rescripts were in force alongside the 
‘a of fiqh proper, ostensibly in full conformity with sharia, it is 
but making allowance for custom and state necessity. This 
edure had begun from the time of Sultan Mehmed II (d. 1481) 
reached its full exposition under Sultan Sulayman Il (d. 1566) 
the hands of his shaikh al-Islam Mehmet Abul-Su'ud Effendi. 
, at the other extreme, the qadi’s jurisdiction remained aloof 
1 lesser matters and these were dealt with by the often ad hoc 


strict provisions of figh by selecting from past fata 
tarbitrary manner. Fifth, the rigidity of figh was 
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shari’a courts admitting qualifying circumstances (shurut) and legal 
“devices’’ or stratagems (hiya! sing. hila). 


These hiyal had come into existence from a much earlier time 
and whole books were devoted to the subject. They received 
approval in the Hanafi school and, at a later stage, in the Shafi’i. The 
other schools found their own methods of dealing with this problem 
which need not detain us here. In essence a hila can either facilitate 
the application of the true intent of the law by a form of equity or it 
can evade the strict application of the law. A typical example of the 
latter is the device of a double sale to evade the riba-prohibition 
as classically understood. In many cases, times and places (not 
merely Ottoman and Mughal) these hiya! have supplied the link 
bridging the fissure in figh which had begun, as noted, in early 
Umayyad times between the ideal, normative, ethical-legal statement 
of the law and the practical, workable application of the law when 
faced with the realities of a situation. Hiyal became the solution 
often adopted when ijtihad was no longer permitted. 


A great deal of the foregoing is equally applicable to the Mughal 

state, although the Mughal system relied less on a rigid institutional 
framework and more on an absolute and direct imperial contro! 
(duplicated through appointed governors at the provincial level) 
with an appellate mazalim jurisdiction of the head of state. There 
was also the fluctuation in basic central policy symbolized by Akbar 
and Aurangzeb while the judiciary was necessarily more flexible in 
view of Muslim sect multiplicity in the sub-continent and the tre- 
mendous variations in customary law and in cases involving Hindus 
of different regions, castes and habits. The reassertion of a uniform 
classical Islamic law in the Fatawa-i-Alamgiri successfully codified the 
law in personal matters which sufficed (with the hiyal) for Hanafis 
for long afterwards. In penal and fiscal law and in inter-religious 
relations its effects were not so satisfactory and the revolts against 
Mughal authority amongst the Shi'a kingdoms of the Deccan and the 
Mahrattas, Rajputs and Sikhs were traceable in large part to their 
attitude to this codification of Hanafi law. 
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jotion that the British “took” the sub-continent from the | 
lone is one of those legends which greatly distort our true 
g of what actually happened. During the eighteenth 
} so the nineteenth centuries, parts of the Mughal empire ' 
(in the west) to Mahrattas and Rajputs and (in the north- 
ie Sikhs. Indeed after 1750, the sub-continent had become 
ork of principalities and pseudo-kingdoms, some ruled by 
s and others by Hindus, making alliances against and with the 
or the French. Unless one is to dismiss such events as the 
ing of some blind !aw of rise and fall, the causes have to be found 
he Mughal decline. One of the important factors must 
fact that the classical, traditional fixed understanding o 
S No substitute for the wide-ranging and basic jjtihad 
Muslims of the sub-continent needed perhaps n 


e best evidence that this was so may be found 
Wali Allah of Delhi (1702-1762). He emphast 
a moderate ijtihad in place of the rigid toqlid 
iation between Sunni and Shi’a (tatbiq); and{ 
pulist, non-priestly nature as one of 
tues, compared to Hinduism, giving effect to this 
ran into Persian for the benefit of a wider, lay class= 
ted by his grandsons when they translated the Hol 
du, thereby widening still further the number of Mt 
ad access to the source of Islamic thought end law. , 


imilar stirrings were taking place elsewhere. There 
peated attempts to introduce printing in the Ottor 
finally by Ibrahim Muteferrika (d. 1745) in face o! 
position. In the Arabian heartland itself, har 

ahhab (d. 1793) revived Ibn Taymiyya’s teach 
of ritual and doctrine and he was the ideolo 

Muwahiddun movement with its b 
i rie als and practices. Thus, long b 
itself felt as a real th : 

re of the serious sho 
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attitudes and moving (in contrasting directions) away from the 
immediate taglid and immobility of mediaeval Muslim thought and 
practice. If this process has been extremely slow and its results 
have seemed minimal, it is partly evidence of the vitality of a com- 
munity reluctant to modify its concepts. But also the explanation 
may be found in the observations made towards the end of this 
survey. 


L DECLINE AND FOREIGN DOMI 
1800-ca. 1925) 
ai 
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withstanding the constant reduction in Mughal authority. After 
the failure of the Mujahidin revolt in the 1830s, one last effort to 
restore Mughal authority was made in the 1857 revolt. Its result, on 
the contrary, was to eliminate the Mughal emperor, even as a titular 
figure, and also to eliminate the Muslim ruling classes as well. There 
is no sign that this made traditional circles re-examine their assump- 
tions about a monarchical solution or look any deeper for the causes 
of Muslim decline. They possessed a backward-looking attitude in 
their search for solutions to immediate problems. They made a shift 
in loyalties to regarding the Ottoman sultan as the best rallying point 
for Muslim resurgence. This was greatly helped by the policies of the 
Ottoman Sultan Abd al-Hamid II after 1876 particularly, noted below. 


With regard to the category of states which retained legal, and 
even actual, independence, the Ottoman sultan and the bureaucracy 
acquired increasingly unrestricted internal power after the 1826 
destruction of the Janissaries by Sultan Mahmud II. By this act, the 
ulama’ lost their coercive weapon against change. Reforms were 
initiated by Sultan Mahmud II, the more rapid and drastic for having 
been suppressed for solong. The process continued with unabated 
strength in the Tanzimat period from 1839. The Ottoman executive 
was able to carry out, without past ulama'-Janissary restraints, ex- 
tensive military, educational, administrative, commercial, agrarian 
and legal changes, even invading spheres of shari’a jurisdiction which 
had been reserved to the ulama’ for centuries. The Legal aspects 
are considered later. 


But constitutionally, the basis of the Ottoman state began shifting 
from being Islamic, as it had been for centuries, to being “‘Ottoman”’ 
in the hope that by stressing the Ottomanism of all citizens (Muslim 
and non-Muslim) this would stem the tide of revolt amongst Christian 
regions of the Balkans and the Caucasus, and the now wavering loyal- 
ties of non-Muslims in the Middle East. (There are some parallels in 
this to the attempts of Pakistan to secure the loyalty of the Hindus 
of East Bengal up to 1971), In point of fact, however, all this new 
“Ottomanism”’ did was to create unease amongst non-Turkish Muslim 
citizens such as the Arabs, Albanians, Bosnians and Kurds. In any 
case “‘Ottomanism” proved an artificial concept and from the end of 
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hin layer Batiitish:speaking Muslims but completed the alie- 
on of non-Turkish Muslims, leading directly to the Arab, Albanian 
sr revolts. Ironically, it did nothing to cure the disaffection 
uslims who continued to agitate and fight for separation 


Belgian as modified by the more 
i al-Hamid II was stressing n 


(in Article 5) 3 a pene foundl 
hing back before the time o' 
title which had virtually cease 
I 8, this merely aroused criticism 
pat al-Azhar. It is true that afte 
d by a wide variety of Muslim kings 
/as a term of mutual politeness in cor 
- intended to convey its pre-1258 sense. 
nthe 1774 Treaty of Kuchuk Kainardji and 
, was used by the Ottoman ruler in orde 
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executive was still Muslim and independent (as in the case of the 
Ottoman state or Khedive Muhammad Ali’s Egypt) or colonial (as in 
the case of the sub-continent or Algeria). 


Nevertheless the Ottoman ulama’ supported the sultan, in spite 

of his role in whittling away ulama’ power, partly because fealty to the 
monarch was a deeply-rooted part of their psyche, But they also did 
so because the main threat to them was coming from a new class of 
modern bureaucracy and intelligentsia as well as a new-style military 
establishment. The Mughal ulama’ loyalty to the shadow-Mughal 
at Delhi until 1857 was also transferred to the Ottoman ‘“‘caliph’’ 
in Istanbul as a possible rallying point for the revival of Muslim unity 
and preservation of Muslim identity. But, paradoxically, in practical, 
local terms they increasingly identified themselves with the avowedly 
secular Indian nationalist movement at the same time, which could 
hardly be reconciled with any classical or post-classical Islamic politi- 
cal thought. Perhaps it was a temporary expedient on grounds of 
darura (necessity) but in any case there was a basic contradiction in 
being a secular nationalist at home and being theoretically loyal to an 
external ‘Islamic caliph’’ at Istanbul, whose claims to such a caliphacy 
were not accepted by other ulama’ in the Middle East. The possible 
explanation for this is the Indian ulama’ view of the main threat being 
the West, their culture and power as represented by the British and 
not the Hindus whom they had ruled in the past. 


A similar disintegration, or rather bifurcation, was taking place 
amongst the other types of ‘‘men of the pen’. Inthe earlier phase of 
the Sixth Era, they were all products of traditional education but a 
section of them were diverging from the prescriptions of traditional 
thought, examining more deeply the causes of the malaise amongst 
Muslims and the explanations for Western success. By the 1920s, 
many were products of new educational institutions or education 
abroad. But before considering the general trends of these thinkers, 

one person who is unusual in his approach should be mentioned, 
namely Jamal al-Din al-Afghani (d. 1897). 


Al-Afghani was a political activist working throughout the 
Muslim world for the realization of Pan-Islamism, primarily against 
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ern imperialism. For this he sought a suitable Muslim monarch 
le spearhead. He was a prime mover in the Egyptian ‘Urabi Re- 
volt of 1882, and greatly influenced the Persian Revolution of 1906 

and the Young Turk Revolution of 1908. He spent a considerable 
time in India. He wrote and lectured tirelessly and derived his 


4 Truly God will not change the condition of a people until se 
‘change themselves’ (13:10). Curiously enough, in some places 
he obtained ulama’ support and in others he aroused ulama’ opposi- 
tion. While welcomed by Muslim monarchs initially, he often in- 
curred their suspicions, even hostility at later stages. In his wri- 
tings, notably his one major work (al-Radd ‘ala-!-Dahriyyin) he wor 
‘out a scheme for a spiritual caliphate to which local rulers 

allegiance, with a formula for political Shi’a-Sunni reconciliation 
for a semi-federal ulama’ structure providing for ijtihad. 
is was visionary. It has continued to provide inspiration 
mantic and young of later generations but did not prove 
“acceptable or workable to his contemporaries, each struggl 
meet the special local nature of the challenges they faced, ho 
“much they might have an underlying common substratum. 


; ) _ Other thinkers are more representative of the transitional g 
“from the traditional to the modern age, that characterizes this Six 
"Era. Apart from Khayr al-Din Pasha (d. 1889) of Tunis who in ani 
“case was largely connected with Ottoman developments, it will be 
{ found that the main intellectual centres during this Era are Istanbul, 
Cairo and Delhi. Given the strength of their traditional backgrounds 
“it is not surprising that none of them could conceive of an Islamic 
“state without a monarch and were basically elitist in approach. Yet 
at the same time, in various ways, all were keenly aware of the need 
for ijtihad. All were justifiably fearful of repeating the mistakes of 
past and this found expression in an open-mindedness in trying 
to understand the sources of Western strength coupled with an 
Bpscciation of the virtues of 19th century European liberalism and 
e ideals of the French and American revolutions. The defects and 
decline of Western values and systems were only to be shown u 
a future they did not experience. 
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Khayr al-Din Pasha’s main work Aqwam al-Masalik was first pub- 
lished in Tunis in 1867, after he had played a leading part in drafting 
the first Western-type constitution in the Muslim world (the Tunisian 
of 1861). He lasted as Prime Minister thereunder for four years from 
1873 and later became grand vizier in Istanbul in 1879 where he only 
survived one year for similar reasons of royal displeasure. Although 
supporting, in principle, a fully representative government, in practice 
he distrusted it and in his work defined ‘“‘consultation’’ as between 
ruler and the ulama’ and men of affairs. If this could be described 
as a limited constitutional monarchy, the limitation was one exercised 
by strengthening the powers of the ministers. His attitude to 
ijtihad was an exhortation to the ulama’ to know both the “‘Law’’ 
and the “‘facts’’, both the ‘‘texts’’ and the ‘‘circumstances’’. 


Ottoman writings and thought during the same period on consti- 
tutional matters are of varied kinds. There were those which were 
the precursor to the flood of legislative measures of the Tanzimat 
period. Others provided the thought-content for the movement 
from an Islamic state to Ottomanism to Turkism and Pan-Turanianism. 
Midhat Pasha (d. 1883) was the author of the 1876 Constitution based 
on a non-religious Ottomanism and a limited constitutional monarchy 
(soon suspended for thirty years by Sultan Abd al-Hamid II), Ahmad 
Cevdet Pasha (d. 1895) was the author of the Majalla considered below 
under Legal developments. Namik Kemal (d. 1888) was the most 
interesting in many ways, setting out his ideas on the state in a man- 

ner similar to Khayr al-Din Pasha. A monarchist although recogni- 
zing that the early Islamic state was “‘a kind of republic’’, he failed 
to solve the same dilemmas that had faced earlier Muslim thinkers 
regarding the measures to be taken when there was a breach in the 
contractual relationship between ruler and subjects but he emphasized 
freedom, to be secured by assuring personal rights (huquq-u shakh- 
siye) and political rights (huquq-u siyase)—the former depending 
upon impartial and competent courts and the latter on the separation 
of powers (quwwatlerin taqsimi)—all based upon representative 
government (usul-u meshweret) with shari’a providing the constitu- 
tional fundamental principles. For this he advocated the prevailing 
French structure, “supervised” by the sultan. Hetried to reconcile 
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(Ottoman) state, the (Muslim) community, the (Turkish) tribe 
ind the (religious) denomination, but towards the endin the face of 
fuer Slav and Muslim regional nationalisms, he abandoned any 


idea of an Ottoman nation and concentrated on the Islamic people 
(i. e. a union of all Muslims). 


4 One interesting point about the short-lived Ottoman constitu- 

tional experiment of 1876-78 was the fact that it soon developed in its 
parliamentary debates a growing maturity. Commenting upon these 
debates the London Times on 20th February, 1878 observed: “‘They 
seemed to understand what was faulty in the machine of government 
: and to have a certain comprehension of what was wanted to put it 
right.”” Another point that should be stressed about the chann 
through which Western ideas entered Istanbul (and indeed 
Was the fact that it was through France of the French Revolt 
Wi The French themselves were not averse to pointing out to T! 
_ Egyptians that the French Revolution, if not anti-Christian 
any rate religiously neutral. This made its ideas more acce} 
Muslims, anxious to grasp modernism so long as it did not 
upon their Islamic faith. 


In Cairo, new thinking came from a small group amon 
ulama’ of al-Azhar who virtually monopolized intellectual 
through their long-standing position in society there. Thus, Sh 
Rifa’i Badawi al-Tahtawi (d. 1873), widened the definition o' 
in his Manahij al-Albab to include those versed in modern technique 
and added fear of ‘public opinion’’ to fear of Good as a restraint upon 
the ruler. Like Namik Kemal he was influenced by Montesquieu's 
separation of powers and believed that shari’a-understanding must 
meet new circumstances without specifically advocating ijtihad. His 
more famous successor Shaikh Muhammad Abduh (d. 1905) was Shaikh 
_ al-Azhar and Mufti of Egypt. Earlier, he had an activist phase 
with al-Afghani, but later concentrated on ulama’ reform (not very 
__ successfully in spite of his position and prestige as Mufti of Egypt). 
He wrote on a wide variety of subjects, notably theology, history 
and law, and stressed ijtihad against taqlid which he regarded as a form 
of slavery. He believed in loyalty to the Ottoman sultan as ‘the — 

chief bulwark of Islamic sovereignty” but dismissed Abd al- 
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II's claims to be caliph. But his constitutional and political interests 
became increasingly peripheral to his concern with education and 
reform in ulama’ thinking. Towards the end of his life he began 
to have serious doubts about the efficacy of any attempt to bring 
about change from within the ulama’ ranks and looked with growing 
interest at the approach of Sayyid Ahmad Khan in the sub-continent 
in his own scheme for setting up a new institute. He died before 
he could implement this or make his first planned visit to the eastern 
Muslim world of Persia, Russia and India. Like Ibn Taymiyya, he had 
qualified views about ijma’, outside the ijma’ of the salaf, consi- 
dering it not a matter of dogma but of “‘reasonable expectation’. 
From Ibn Khaldun and the Western historian Guizot he developed a 
new sense of historical perspective. 


Meanwhile in the sub-continent, in Delhi in particular, there 
was a new kind of intellectual emerging, above the Shi’a-Sunni contro- 
versies of the past, imbued with a need for ijtihad and non-clerical 
in approach—evidence of the growing influence of Shah Wali Allah’s 
ideas of the previous century. Regarding the reconciliation between 
Shi’a and Sunni, the process can be traced through Karamat Ali Jawn- 
puri (d. 1873), a Shi’i disciple of Shah Wali Allah's school, to his 
Shi’i disciple, Amir Ali (d. 1928). This was marked in Amir Ali’s 
treatment of Muslim history and in his advocacy of the compatibility 

of a Shi’a imamate with a Sunni caliphate and the importance of 
ijma’. Sayyid Ahmad Khan (d. 1898) displayed in writings such as 
his commentary on the Qur'an and on the life of the Prophet an ap- 
proach that was unmistakeably based on jjtihad. But his enduring 
impact was the founding of the educational Institution at Aligarh in 
1875 through which a new generation of Muslims emerged conver- 
sant with the world in general and, thus, able to gauge the real di- 
mensions of the problems and dangers facing Muslims. Almost 
contemporaneously in Istanbul the Imperial Ottoman Lycee at Gala- 
tasaray was opened where the medium of instruction was partly 
French and partly Turkish. 


It was ‘men of the pen’ from Aligarh and institutions inspired 
by it that was to provide a new ruling class of Muslims in the future 
in a manner similar to the process taking place in Istanbul and Cairo. 
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‘Yet the degree of reception of knowledge about the outside world 

in general was probably more extensive in the sub-continent, partly 

Mpecause of the constant pressure of Hindu competition, partly because 

the medium of instruction was Western as was the language of ad- ' 
~ ministration and partly because this Western language was more 

‘frequently used in educated circles in a multi-lingual sub-continent. 

At the same time, paradoxically, there was a greater insistence 

‘on religious instruction proceeding parallel with ‘“‘modern”’ studies, 

faced as the sub-continental Muslims were with the double problem 

"of the West and the Hindu majority. Unfortunately, because of 

"traditional Opposition, there was no attempt to harmonize the reli- 
gious and modern aspects of education at Aligarh and similar institu- 
‘tions and the new class of Muslims has grown up with a schizophreni 
Whose effects are often apparent to this day—being entirely moder: 
when dealing with day-to-day affairs and professional matters bu 
‘rigidly traditional where religious doctrines are concerned. 


|) 


A similar dilemma occurred as new constitutional stirr 
developed around the turn of the century. While the Hindu-do} 
nated Congress seized upon the prospect of India becoming a de 
“cratic state with undiluted majority rule, Muslim leadership be 
‘increasingly aware of the dangers that this posed for the numeri 
smaller Muslim community. Initially the Muslim response was to e 
phasize the importance of constitutional and legal safeguards and thi 
mepcern with constitutional legality has become an enduring qualit 
“about Muslim political attitudes in the sub-continent. At the same 
‘time, as the undiluted concept of nationalism was making inroads in 
phe Middle East with varying degrees of secular content, the fallacies 
of this approach and the dangers it posed to Muslims were becoming 
increasingly apparent in the sub-continent. 


‘In the work of all these Muslims during the I9th century, one 
can detect some similarities. Those who concerned themselves 


ers or ‘‘fear of public opinion” which represented some distant 
pure glimmering of the Umma resuming a role. There was also an 
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in law within an Islamic context. There were attempts to reform 
ulama’ education or thinking but the main effective developments, 
educationally, proved to be the new-style institutions whose products 
increasingly manned the administration, the military and even the 
judiciary. In all cases, with varying degrees of urgency, there was 
a call for ijtihad. 


A lot of this was unstable. For one thing, to advocate 
ijtihad without devising an acceptable machinery for giving effect to 
it, leaves the law unchanged or casts doubt about the validity of any 
Purported changes to the law. For another, there was an oligarchic 
quality about the new intellectual class and about the way they app- 
roached matters. In the early part of this Sixth Era they were people 
from a traditional background groping to understanding modern 
challenges. In the later part of this Sixth Era, their mastery of 
modern knowledge seemed to have been achieved at the expense of 
their grasp of traditional sources. This became more marked in the 
early 20th century at precisely the time when this new class became 
increasingly in control of Muslim political movements — whether it 

was the Wafd Party and its precursors in Egypt; those responsible for 
wresting the liberal 1906 Persian Constitution from a reluctant Qajar 
Shah Muzaffar al-Din; the Young Turks (the Committee for Union 
and Progress) after the deposition of Abd al-Hamid I! in 1908; or the 
Muslim League groping against opposition on many fronts inthe sub- 
continent. A new world was emerging beyond the comprehension 
of the traditional holders of learning. 


Perhaps the final blow to the post-1500 sultan-ulama’ equation 
was dealt by the deplorable conduct of the last Ottoman sultan 
Muhammad VI Wahid al-Din (regnabat 1918-1922) and his shaikh al- 
Islam Durrizade Abd Allah Effendi, in accepting the abortive 1920 
Treaty of Sevres (which aimed at the partition of even Anatolia 
amongst the Allies) and the Allied occupation of Istanbul the same 
year. His successor (as ‘‘caliph’’) Abd al-Majid Il lasted a further two 
years, until 1924. 


The impending abolition of this “caliphate” led to attempts to 
reach back before 1500 to reviving the classical concept of khilafa 


oo ee lk ee 


_ between Muslim countries and within each Muslim state. There 


search for an alternative caliphate elsewhere, or concentrate on 


4 Kemalists in Turkey, the Wafd and other Parliamentarians in E 
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which had ended in 1258, as the best way to achieve Muslim unity and 
meet foreign threats. But this aroused only further divisions 


~~ ae 


_ were three possibilities: prop up the pseudo-caliphate in Istanbul, 


“local manageable problems and regeneration without dissipating 
; 
Senergics on the wider question of general Muslim unity for the mo- 


> ment. The first was the object of the Istanbul sultan and ulama’, 
A the Indian khilafatists and isolated pockets of ulama’ elsewhere. 
) The second (with different candidates in mind) was the object of 
| Sharif Hussein of Mekka, some sections of Middle Eastern ulama’, 


A King Fuad of Egypt and some of the Azharite ulama’. Finally, th 
third was the position of King Abd al-Aziz in Arabia proper, tl 


"and the Muslim League in the sub-continent as well as impo 
) sections of the new Arab nationalists. 


Thus by the end of the first quarter of the 20th century, it 
obvious that the immediate or middle past (of the Fifth or Third 
" respectively) could not ‘be put back upon its throne’ where Mus! 
Constitutional requirements were concerned. 


Legal 


During this Sixth Era from 1800 to 1925 there was a steady con- 
traction of the spheres in which shari’a law operated, as traditionally 
Understood. It is a misleading explanation of this trend to assert 
that this was solely the machinations of foreign colonialism. The 
process was at work in independent Muslim states as much as those 
Under foreign rule. The speed with which new legislation entered 
the Ottoman empire after 1826 was probably more rapid than the 
process of introducing Anglo-Muhammadan and Anglo-Saxon law 
in the sub-continent or the Droit Musulman Algerien and the Code 
Napoleon in Algeria. A similar process of change began with 
Khedive Muhammad Ali (d. 1848) in Egypt. 


The other process of combining Islamic and western civil law 
can be seen in the advisory codification of Muhammad Qadri Pasha 
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in Egypt in 1875, the enduring Majalla (1877) of Ahmad Cevdet Pasha 
in Istanbul and (in colonial areas) the parallel draft but influential Code 
Santillana in Tunisia (1899) and the Code Morand in Algeria (1906). 
The Majalla survived in Republican Turkey until 1926, in Albania until 
1928 and in many other former territories of the Ottoman empire 
until the 1950s, and in some (such as Lebanon and Jordan) it survives 
partially up to the present. 


Yet distinctions should be drawn between legal change in in- 
dependent Muslim states and those under colonial rule. In the for- 
mer, the laws imported or adapted from outside were administered 
by a Muslim bureaucracy and judiciary (undergoing, as noted, degrees 
of modernization themselves). In spite of this, much of the new 
legislation was incomprehensible or out of harmony with their basic 
values. The situation was even worse with regard to the populace 
in general who were the ultimate recipients of this new dispensation. 
Unsatisfactory as much of the old order had increasingly become, it 
was nevertheless prevented from becoming totally arbitrary and 
despotic by a system of checks and balances that were generally 
understood. The old order crumbled to be replaced by a mysterious 
new disorder, made worse as legislation poured forth. 


The other factor which led to increasing chaos, weakness and 
instability in the independent Muslim states was the fact that the 
Ottomans, the Khedives of Egypt and the Qajars of Iran fell into the 
hands of Western moneylenders and bankers. They were caught 
in a paradox. The traditional Muslim guild system had distinteg- 
rated in face of the cheap machine-made goods of Europe after the 
1760 Industrial Revolution. To maintain their independence, they 
had to modernize and equip their military forces, to industrialize and 
build efficient communications of all sorts. But a self-generating 
Muslim industrial revolution would have required a mental revolu- 
tion which in turn was blocked by the heavy atmosphere of taqlid 
and the mystique of mediaeval authority. Thus the only alternative 
was to purchase equipment from abroad and make imitative attempts 
to modernize their economies. This required money which was only 

obtainable at exhorbitant rates and was subject to increasingly close 
supervision by Western financiers and governments. 
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But these were desperate stop-gap measures. The much-needed 
"intellectual renaissance would have had to unfreeze the immobility 
" of traditional Muslim thought which in turn was another way of em- 
" phasizing the need for jjtihad. 


On the other hand, in regions under colonial rule, it was hardly 
in the interest of the colonial power to create economic chaos, even 
if they were not averse to fostering ignorance and a subsistence 
“standard of living. To that extent there was freedom from foreign 
" moneylenders and economic stability at a low mass level of living. 
"Where judicial, administrative and legal changes were concer! 
_ these functioned a little more effectively because, in the higher 
‘Tons at any rate, they were manned by foreigners who unders 
“their mechanisms, coming as they did from the birthplace 
_ few systems. 


; But inall cases, these developments were shaky beca 
"Were not understood by the general public and did not ca 
“sense of moral sanction behind them, which could only ha’ 
(for a Muslim people) from the sources of Islamic belief. Neve! 
the new Muslim intelligentsia was sufficiently successful 
imitation of Western techniques and forms to achieve political 
military victories in the new struggles for independence t 
marked the early phase of the Seventh (and present) Era to whic 


we now turn. 
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SEVENTH ERA : INDEPENDENCE AND REPUBLICANISM 
(ca. 1925 onwards) 


Relevant Events 


The position in 1920 was the lowest, possibly in all Muslim 

history. The Hijaz had come under the control of Sharif Hussein with 
the aid of the British while the rest of the Arabian peninsula was the 
arena of contending rivalries, Abd al-Aziz al-Saud having gained 
control of Nejd, Istanbul was under Western Allied occuption as 
was the Ottoman sultan-“‘khalifa’’. Iran, after enduring British and 
Russian domination and invasions was being conquered by Reza Shah. 
Egypt was a British protectorate. Greater Syria including Palestine 
and Lebanon as well as Transjordan and Iraq were British or French 
mandates. Central Asia and Transcaucasia were struggling in vain 
to regain their independence in the interregnum between Czarist 
and Soviet rule. North Africa was under the French, Libya and 
most of Somalia were under the Italians with the remainder of Somalia 
under the British, French and Ethiopians. Muslim Africa from the 
Sahara southwards was divided amongst the British and French colo- 
nial empires. The Afghans, in spite of their reverses in the Third 
Afghan War, had managed by diplomacy to recover their freedom 
in foreign affairs by 1921. Indonesia remained under the Dutch and 
Malaysia under the British. Albania after a revolt similar to the Arab 
revolt against the Ottomans was, for a brief period, an independent 
republic before falling under Serbian and Italian occupation in 1920. 
In the sub-continent, Muslims were still groping for some solution in 
the two-front conflict with the British and the Hindus. 


During the next five years, an upswing in Muslim affairs began 
By 1925-6, Ibn Saud had gained control of the Hijaz (with Mekka and 
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Medina) and unified the major part of the Arabian peninsula, the:basis 
for this unification being the settling, as agriculturists, of members of 
‘the puritan Islamic Ikhwan movement-to put this unification on new 
" foundations above-regional rivalries. In Iran, Reza Shah-finally ended 
"the Qajar dynasty in 1924 and ascended the throne himself after a 
brief period when it seemed that Iran might become a republic. 
"In 1924, Albania again became an independent republic before be- 
“coming a monarchy in 1928. In what was to become Turkey, after 
"a life and death struggle for survival against the Greeks and their 
_ Western allies, the Turkish nationalists under Mustafa'Kemal pro- 
claimed a fully independent republic in 1923, finally disenchanted by 
q ‘the conduct of the Ottoman sultan and his shaikh al-Islam in bowing 
to Allied demands that they oppose the war of independence ‘being 
waged in Anatolia. 


During the next twenty years, only two other countries regained 
independence, namely Iraq (1932) and Egypt (1936) although in bo 
cases the 'British continued to exercise indirect control, 


measure of modernization under Reza Shah, came une 
occupation in World War II with its monarch exiled to South’ 
Finally, there was a solitary republic, Turkey, fully indepe 
but deeply shaken by its narrow escape from virtual extinction afte 
World War | and proceeding to modernize inafully Western fashion 
with desperate speed under a one-party system dominated by Kemal — 
Ataturk (d. 1938). There were two Kemalist attempts to add 
democracy to republicanism by sponsoring a two-party stytem (1924-25 
and again in 1930) which proved abortive. 


During the next twenty years, however, from 1946 about thirty — 
Muslim states became independent—some as monarchies, some t 
dominions and the others asirepublic. At the same time, it is: 
tantto remember the reverses suffered during this tim e anc 
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outstanding issues that remain. A number of the Muslim-majority 
republics, particularly in western and equatorial Africa continued to 
be dominated by small Christian ruling elites left by the colonial 
powers. In south-east Asia a number of Muslim-majority areas were 
left under the control of non-Muslim states. Eritrea and the Ogaden 
struggled for freedom from Ethiopian rule and other Muslim areas 
continued under non-Muslim rule in central Asia and Transcaucasia. 
There were inter-Muslim border disputes in north Africa and the 
Middle East and degrees of dissatisfaction with central authority 
where Iran, Iraq and Turkey meet and also where Iran, Pakistan and 
Afghanistan meet. Kashmir remained as a constant reminder of 
Muslim weakness as did the progressive loss of Palestine from 1948 
and finally the loss of the third most holy Muslim city of Jerusalem, 
in 1967. 
Constitutional 
From 1925 until the outbreak of World War Il it can be said that 
the influence of Western ideas was at its peak in the Muslim world. 
Apart from the four states still in isolation mentioned earlier, and 
lran which attempted to maintain a degree of isolation while under- 
taking some modernization, the most thoroughgoing results of Wes- 
tern or modern influence can be seen in Turkey. A balanced assess- 
ment of Turkish developments during these inter-war years is not 
easily found, least of all amongst Muslims. They cannot be under- 
stood except against the background of the previous two centuries 
of the Ottoman empire’s struggles against outside threats and also 
the moribund state of the Muslim world during the Inter-war years. 
There was a failure to distinguish (which still exists) between Western- 
ization and modernization. This has led to two opposing results. 
On the one hand, everything Western is adopted because it is consi- 
dered an indispensable and inter-related part of an unavoidable pro- 
cess of modernization, indeed survival. On the other hand, every- 
thing modern is regarded with hostility as being an inter-related 
part of an alien Western civilization. One can lead to a destruction 
of the soul, the other to a destruction of the body. 


During these inter-war years, the political leadership in other 
Muslim regions struggling to achieve independence was, in any case, 
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based on very much the same approach as in Turkey — whether it was 
the Arab nationalists based on, or originating from, Beirut or the 
Egyptian nationalists and Wafdists in Cairo or local nationalist move- 
ments elsewhere. Perhaps the most remarkable evidence of the 
strength of this concept of a nationalist, secular approach can be found 
in the sub-continent where most of the ulama’ were supporting the 
Indian nationalist (and secular) movement and the Muslim League 
Was concentrating its efforts until the late thirties on securing 
constitutional safeguards for Muslims within a nationalist Indian dis- 
pensation. 


The first decisive break with a totally Western concept of state 
amongst the new Muslim intelligentsia and political leadership came 
in 1940 with the passing of the Pakistan resolution at 
nationalism transcending religion was now replaced by ani 
based upon religion, expressed in the phrase ‘Muslim 
Realization that there were two distinct nations in the sub 
(to use Western terminology to express an essentially non 
approach) can be found as early as Sayyid Ahmad Khan (d- 
the same theme was taken up by Iqbal (d. 1938) particularl 
famous Presidential address to the 2Ist session of the Muslim 
at Allahabad in 1930, even if he described the objective 
“Muslim India within India”. There can be little doubt, howev 
that if he had lived long enough he would have found the 1940 
Pakistan resolution entirely congenial to him. 


The ulama’ in the rest of the central Muslim world played 
relatively little role in political affairs during this inter-war period 
but from Abduh’s writings a number of off-shoots developed each 
claiming to be his rightful heir — they ranged from secularists and 
nationalists to the Salafiyya movement of Rashid Rida (d. 1935), who 
turned more and more to Ibn Taymiyya and the Hanbali view in his 
later years. While Rashid Rida may be said to have been theoretical, 
the Muslim Brotherhood of Hassan al-Banna was an activist, political — 
equivalent. a 


Yet for all the many variants of such thinking — © be 


throughout the Middle East, the fact remains that indepe 
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achieved in the years after 1946 by a Westernized or modernized 
class, although they may now be showing signs of faltering. Some 
idea of the fickle changing constitutional pattern since 1946 can be 
gained from summarizing it. At one extreme is Albania which, 
after being a republic (1924), then a monarchy (1928), became a 
Communist republic in 1946. Others (Egypt, Tunisia, Iraq, Libya, 
Yemen, Afghanistan and tran) after varying periods as monarchies 
became republics though the degree of popular upheaval that effected 
this change varied from the mass-movement in Iran in 1978-79 to 
military coups d’etat of varying intensity (Egypt, Libya, Afghanistan, 
Iraq and the Yemen Arab Republic) or swift civilian removal (Tunisia) 
Other states began their independence as republics (Mauretania, 
Jibuti, Indonesia, South Yemen, Somalia, Syria, Lebanon, Sudan and 
Algeria). In virtually the same category are those which began as 
‘dominions’ until they became regular republics such as Pakistan 
and ‘Nigeria. Malaysia (Malaya) was also a dominion changing into a 
revolving elective monarchy with a parliamentary system. Others 
have remained monarchies (Morocco, Jordan, Kuwait and the other 
Gulf states besides Saudi Arabia). Finally, in 1960, a whole clutch 
of states from former French west and equatorial Africa 
became independent republics. 
With regard to their internal structures, taking the monarchies 
first (apart from the unusual constitutional monarchy of Malaysia) 
there is the monarchy of Jordan which has shown a remarkable 
survival capacity and two which are more traditional monarchies, 
namely Morocco and Saudi Arabia. The case of Morocco is unusual 
in the Arab world as being the only main Arab state never to have 
been part of the Ottoman empire. The result is that it has a 
monarchic tradition, which begins in 788 soon after the end of the 
Umayyad period and has continued unbroken even during the 
French protectorate in the early part of this century. Indeed it was 
the short-lived exiling of the sultan (Mohammad V) which accelerated 
Moroccan independence in 1956. The monarch occupies a religious 
as well as a political position and there has been the usual monarch- 
ulama’ equation (in Maliki terms). Indeed the cabinet which began 
in 1956 more like a contemporary model has become virtually a 
diwan of viziers in traditional form. 
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achieved in the years after 1946 by a Westernized or modernized 
class, although they may now be showing signs of faltering. Some 
idea cof the fickle changing ‘constitutional pattern since 1946 can be 
gained from summarizing it. At one extreme is Albania which, 
after being a republic (1924), then a monarchy (1928), became a 
Communist ‘republic in 1946. Others (Egypt, Tunisia, lraq, Libya, 
Yemen, Afghanistan and ‘Iran) after varying periods as monarchies 
became republics though the degree of popular upheaval that effected 
this change varied from the mass-movement in Iran in 1978-79 to 
military coups d’etat of varying intensity (Egypt, Libya, Afghanistan, 
Iraq and the Yemen Arab Republic) or swift civilian removal (Tunisia). 
Other states began their independence as republics (Mauretania, 
Jibuti, Indonesia, South Yemen, Somalia, Syria, Lebanon, Sudan and 
Algeria). In virtually the same category are those which ‘began as 
‘‘dominions” until they became regular republics such as Pakistan 
and ‘Nigeria. Malaysia (Malaya) was also a dominion changing into a 
revolving elective monarchy with a parliamentary system. Others 
have remained monarchies (Morocco, Jordan, Kuwait and the other 
Gulf states besides Saudi Arabia). Finally, in 1960, a whole clutch 
of states ‘from former French west and equatorial Africa 
became independent republics. 
With regard to their internal structures, taking the monarchies 
first (apart from the unusual constitutional monarchy of Malaysia) 
there is the monarchy of Jordan which has shown a remarkable 
survival capacity and two which are more traditional monarchies, 
namely Morocco and Saudi Arabia. The case of Morocco is unusual 
in the Arab world as being the only main Arab state never to have 
been part of the Ottoman empire. The result ‘is that it has a 
monarchic tradition, which begins in 788 soon after the end of the 
Umayyad period and has continued unbroken even during the 
French protectorate in the early part of this century. Indeed it was 
the short-lived exiling of the sultan (Mohammad V) which accelerated 
Moroccan independence in 1956. The monarch occupies a religious 
as well as a political position and there has been the usual monarch- 
ulama’ equation (in Maliki terms). Indeed the cabinet which began 
in 1956 more like a contemporary model has become virtually a 
diwan of viziers in traditional form, 
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With Saudi Arabia, the monarchy also works in extremely close 
conjunction with the (Hanbali) ulama’. Indeed’ the religious element 
in the unification of what is now Saudi Arabia was vital. After the 
death of the founder of the dynasty, Abd al-Aziz b. Saud in 1953, the 
monarchy has shownitself through successive changes of monarch’as 
being a collegiate-type royal family working by an internal process 
of shura which has interlocked with the shura of the leading ulama’. 
There has been a ready right of public access to members of the royal 
family and the monarch. 


But it is important to remember that in these monarchies a new 
bureaucracy and administrative group is emerging (as it did in the 
Ottoman empire and Khedivial Egypt) educated in the West or in 
the increasing number of modern-type educational institutions in 
these countries themselves, All of these states are now in full 
contact with poe outside world and the pace of economic moderna 


successfully make the great transition in orderly fashion. 


Ac the other extreme is the Communist republic of Alb 
Little Muslim research has been done to understand hoy 


Soviet Union, acrimoniously. Its relations with its neighbou 
Communist and non-Communist, have been extremely cool, often 
hostile. If it is still Communist today, it may be against the wishes 
of its Muslim masses but it is kept so by a largely Muslim ruling elite. 


In between these two extremes, are a variety of republics — 
“People’s”, “‘socialist’’, “Arab socialist’, ‘‘Arab’’, “‘Arabo-lslamic 
socialist’’ “secular” and “‘Islamic’’. With a few exceptions (such as 
Turkey, Iran and Pakistan) which shall be considered next, the 
majority of these states are either one-party or one-man affairs. 
Tunisia is a civilian one-party state dominated by one man but the 
rest, after periods of constitutional or civilian rule, have become 
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dominated by one party and/or the military, in terms often re- 
miniscent of the istila’ of the Third and Fourth Eras. 


“People’s Republic’’ is often used to denote a pro-Soviet foreign 
policy rather signify any great internal difference with the other 
states. Even where the other states are concerned, there are some- 
times references in their constitutions to Islam or Islamic jurispru- 
dence as ‘‘a source of legislation’”’ or ‘‘the principle source of legis- 
lation” or a reference to Islam being the state religion but at the 
same time, sovereignty is expressed as belonging completely to the 
nation or the people. In ultimate results, the state and the govern- 
ment are sometimes indistinguishable and state control of much 
public (even personal) activity is less a thought-out pursuit of some 
economic philosophy and more the desire to establish full control 
over the internal affairs and life of the country. This is either 
controlled by a junta or an individual, depending on the strength of 
the personalities involved and the length of time that an individual 
has had to consolidate his position. In some cases, there has been an 
alternation of military and civilian rule or authoritarian and consti- 
tutional methods and sometimes a military ruler has donned civilian 
dress before setting up his own one-party state. 


What seems clear is that government in most of the Muslim 
world is still an elitist or oligarchic affair with the Umma or community 
playing only a relatively minor role in most cases. It is easy enough 
to stir the Community and obtain its active support in wars of 
independence or for mass-demonstrations or mini-movements in the 
capital city or main towns, provided the protest is against a foreign 
power or ruler. But once a Muslim ruling group is installed, the 
age-old tradition of obedience to the government asserts itself and 
makes “‘public opinion” a weak voice and even weaker political force. 

This is only partly explicable in terms of illiteracy. There are, how- 
ever, distinct signs that a qualitative change is slowly coming in which 
oppression and police state methods or the absence of the rule of law 
are becoming less and less acceptable as a stronger urban class 
emerges or as the rapid transmission of ideas from the outside world, 
particularly the rest of the Muslim world takes place. Underlying 
this is a groping for an enduring system in terms of the (Muslim) 
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personality of the states themselves. There are also increasing signs 
of a radicalization taking place, because of the continuation of the 
Palestine and Jerusalem problems. 


Examined in the context of past Muslim state structures, it would 
appear that the old relationship of executive and ulama’ has been 
largely overtaken by the decline in monarchies. But in many 
countries the president or ra’is has replaced the sultan in the old 
equation understood in traditional circles. There has been little 
ulama’ objection to such a president possessing sweeping powers in 
the sphere of executive prerogative and legal activity in those fields 
which had been increasingly left to the executive over the centuries. 
Indeed, even in such closely-held preserves as awgaf, inheritance and 
family laws, there have been executive inroads. Where compulsory 
education has been introduced this has been of a contemporary type. 
Usually, however, the various republican governments have given 
the traditional clergy what are essentially only symbolic mar 
prestige and deference. 


In certain countries the ulama’ do have a political tradit 
considerable strength and continuity. In Iran, at crucial stag 
mujtahids have been the symbols of popular protest and the m 
have remained the one sanctuary which the government di 
dare enter or attempt to control. In Pakistan (and pre-Pal 
there has been a record of ulama’ activity which stretches back 
least Shaikh Ahmad Sirhindi (d. 1624) in reaction to Akbar’s polic 
This gained strength in the 19th century in the unsuccessful Mujahid 
and 1857 movements. In arousing mass political consciousness, 
ulama’ activity reached its peak in the (also unsuccessful) khilafat 
movement of the early 1920s. It has surfaced again in the various 
ulama’-dominated political parties which took an important part in 
the successful movement of 1977. 


Nevertheless, many of the developments during the period from 
1946 have a very unpredictable quality about them. Admittedly 
this is partly caused by the pressure of world events — political, 
military and economic — as they impinge upon the Muslim world or 
specific regions. But Muslim countries are likely to continue to be 
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tossed and buffeted by these winds of change and hurricanes of 
destruction as passive rather than active participants as long as they 
fail to solve their internal riddle of a valid and enduring system of 
leadership and government. Nor is this likely to be solved by 
reacting to events in an ad hoc and slightly bewildered fashion. In 
other words, there must be some understanding of what happened in 
Muslim history and what is now required. An understanding in which 
sound, consistent (and acceptable) practice can only flow from an 
integrated, acceptable theoretical concept. 


Moving backward in time it is apparent that the solutions of the 
Fifth Era have irretrievably broken down, notwithstanding their 
success in the early period of the Ottoman and Mughal empires. That 
solution, it will be recalled, was basically an executive who recognized 
the supremacy of shari’a given effect to, by deferring to the ulama’ 
in matters of shari’a-understanding i.e. figh. Fiqh itself being regarded 
as unchangeable after the closing of the gate of ijt/had and, therefore, 
not requiring any community participation for the approval of the 
results of ijtihad. Equally, it was an essential component of this 
Fifth Era solution, that each section of society kept to its appointed 
tasks. Thus the ulama’ together with other ‘men of the pen’’ were 
to concentrate on education, administrative, judicial and intellectual 
functions, while the military confined themselves to their duties. 
Clearly this no longer applies to the military while the ulama’ or a 
neo-traditional-type ulama’ make attempts from time to time to 
capture political power. 


The very ‘‘men of the pen’’ are now separated by a fissure into 
those of traditional background and those with Westernized or 
Communist or modern training. The Communists may have failed to 
strike any perceptible roots. The Westernized may have slowly 
contracted and been absorbed into a ‘‘modern’’ intelligentsia with 
an increasingly Muslim basis but the fact remains that there is a 
fissure between traditional and non-traditional approaches. Although 
the non-traditional intelligentsia are rediscovering socio-political 
Islam in an essential and enduring sense, they are unlikely ever again 
to revert to the traditional mould. Further, their control over the 
machinery of government and state shows no sign of abating. If 
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anything there are attempts by portions of the traditional ulama’ to 
understand: more about the workings of the: modern age. 


Nor are our political problems likely to be solved by going back 
to the Third Era of monarchical caliphates. This might have been 
successful in the main Umayyad period and some of the defects of the 
Umayyads may have been cured in the Early Abbasid period but, 
as we noted, there was an increasing decline, almost by its own logic, 
in constitutional and legal terms, after about 950 ending in the Sack 
of Baghdad in 1258. The calls for total obedience on the part of the 
Community did not lead to unity or stability but merely reduced the 
restraints on autocratic rule that come from fear of being held 
accountable. Nor was any constitutional method of deposition ever 
evolved, even at the theoretical level. Central-provincial relations A 
were increasingly a question of force being legitimized on 
ex post facto basis. Indeed, this sanction to istila’ (forcible seizur 
became extended to the capital itself and: the very caliphate. S 
legitimation of force inevitably corroded the very basi of 
authority. 


The caliphate itself ceased to be a focal point of uni 
is much to ponder on, in the observation of the jurist al-Shal 
(d. 1153) in his K. al-Milal wa’l-Nihal that: ‘‘Never wa 
Islamic issue which brought about more bloodshed t 
Caliphate.” 


This takes us back to the Second Era of the Rightly-directe 
Republican executive which ended in 661. Clearly much of the ins 
tutional framework of that time is no longer applicable to present 
conditions. The Rightly-directed rulers have to be understood in the 
context of the materials available today for building an institutional 
structure; materials which they would have assuredly: utilized, 
if they were with us now. What is important is to extract the 
enduring lessons from: that Rightly-directed Era. These have been 
considered earlier with particular reference to Umar b. al-Khattab. 
Equally relevant is the unbending refusal of Ali b. Abi Talib and his 
son to submit to wrongful government or usurpation — a far cry 
from the calls for total obedience of the middle period of Muslim 
history. 
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When we relate this early republicanism and the harmonious 
interaction of the executive and the community to our present age 
and our multiplicity of Muslim state structures, in an endeavour to 
ascertain where the decisive pattern for the future may lie, it seems 
that modern republicanism is the beginning of Muslim political 
wisdom and in harmony with the enduring Islamic spirit. The early 
awareness of the importance of accountability and ‘‘mutual’’ consulta- 
tion seems to predicate that a second component of the valid 

contemporary Muslim solution will ultimately be democracy, the rule 
of law and constitutionalism. While a conditional allegiance to the 
democratic process carries within itself the seeds of its own 
destruction, a transitional process to the same ena may be essential 


in cert2in situations. 


Although there are plenty of manifestations of republicanism 
(from the first contemporary republic in 1923) the evidence about 
democracy is sparse. Malaysian democracy is a special case with its 
large Chinese and Indian populations and its elective monarchy. 
Other countries have been alternating between periods of military 
rule and constitutional democracy (Sudan, Nigeria and Indonesia) 
and no clear idea of what might constitute a suitable constitutional 
pattern of democracy is identifiable there at present. It is too early 
to determine whether Bangladesh has found an enduring political 
solution. Equally unclear for different reasons, is the likely trend 
in Iran. A referendum on the question of an Islamic republic goes 
along way to making matters more predictable but still leaves 
unsettled the question of its democratic content. Nevertheless 
lran has undergone a revolution in the truest sense of the word and 

which shows every sign of constituting a landmark in history. 


Meanwhile two countries are worth comparing and considering 
because in both there has been a constant assertion of the Community 
in the political process over a long period of time, namely Turkey and 
Pakistan. In both there have been periods of military rule in the 
last thirty years, but in both it is remarkable how the military have 
regarded their role as a dominant political force as purely temporary. 
The former is a secular republic while the latter is an Islamic re- 


a 
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public. These appellations require further analysis. With regard 

to being secular, other states come very close to the same result such 

as Indonesia, Nigeria and Tunisia. The goal of the PLO is a “‘secular, i 
democratic Palestinian republic’. Others, whatever may be the 
clauses in their constitutional documents about Islam, are barely 
distinguishable in this respect from the avowedly secular states. 
In any case, Turks themselves prefer the French word ‘‘laique"’ con- 
sidering that the word “‘secular’’ often carries an anti-religious or 
non-religious undertone. Laicism is non-clerical but gives, in their 
view, importance to religion in the personal sphere. Whether this 
essentially Christian way of looking at religion can be applied toa 
Muslim state is highly doubtful. In any case, as soon as the demo- 
cratic process begins to function the state begins to reflect the tru 
(Muslim) nature of the populace and Islam seems bound to fo. 
its way into the political process once more. This has beco! 
creasingly apparent in Turkey since 1950 when, for 
Muslim history, a government was changed as a 
general election. 


= 


Nevertheless there is a dilemma in this for Turkish 
to solve where, for centuries, Islamic understanding in 
state was of an immutable, Hanafi Sunni pattern. They 
forced to consider questions of basic ijtihad in the manner whi 
always faced South Asian Muslims. Nor have the Turks h 
reconcile the diversity of Muslim schools and sects on the scale 
has been a permanent feature of the sub-continental scene. Con 
quently Ottoman Islamic understanding in a fixed ulama’-dominated 
mould confronted, in fixed lines, the new forces of modernization. 
There was little dialogue between even non-traditional Muslim and 
traditional Muslim attitudes, a striking evidence of which is the 
fact that the shaikh al-Islam prohibited muftis from giving fatawa 

on even the Majalla. Moreover the Turkish secularization process 
has led to a small but real Communist group which in turn has set 
off a highly nationalistic, racial, Turanic reaction of almost fascist 
quality. There is also an Islamic group (with an essentially tradi- 
tional source of inspiration) which has little sympathy with a demo- 
cratic dispensation. These are extremist minority fringes at present 
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but the threat to constitutional democracy should not be underesti- 
mated. The present major dialogue, judging from election returns, 
continues to be between the Republican People’s Party and the Jus- 
tice Party in which the sharp lines of demarcation between secularism 
and Islam, between Westernism and Islamic modernism, are being 
softened and eroded. The formal institutions of democracy, the rule 
of law and constitutionalism are present in Turkey but the spirit of 
dialogue and of give and take, essential to working a democratic 
process, are weak, particularly where religion is concerned. 


On the other hand, in Pakistan, the major problem has been 
in setting up the formal institutions of democracy. In 1949 the Ob- 
jectives Resolution set out in admirable fashion the nature of 
the Islamic state in Pakistan, symbolized in the subsequent 
declaration of Pakistan as the first Islamic republic in modern times, 
in 1956. It was the logical culmination to Shah Wali Allah, the 
Aligarh movement and the intellectual content of the Pakistan move- 
ment under Jinnah (d.1948)—with its three-fold emphasis on the need 
for ijtihad, anti-clericalism and inter-sect reconciliation. Yet here 
there is a degree of friction between traditional and non-traditional 

approaches within an Islamic framework. An Islamic state meant 
one thing to Iqbal, to Jinnah and to Liaquat Ali Khan. But to some 
others an Islamic order has meant a reversion to the idealized, fixed 
state of affairs which it is claimed existed in 1707 before the British 
came. This.line of thought is heir to those who wanted to restore 
the Mughal emperor in 1857 or revive a monarchical caliphate in 
the 1920s and who still have serious doubts about the new republican 
process in the Muslim world. In Pakistan, compared to Turkey, 
there is still a greater range of religious toleration and acceptance of 
religious dissent without resort to violence (despite occasional 
aberrations) which is an essential prerequisite for the working of 
democracy. Here, the failure lies in evolving the constitutional 
institutions—largely because of the problems of central-provincial 
and linguistic relations. 


Yet, in both Turkey and Pakistan, there is a conditional quality 
about democracy. In Turkey free expression is permissible provided 
it does not question the secular nature of the state. In Pakistan 
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‘free expression is equally subject to a proviso, namely that it does 
"not question the Islamic ideology of the state. In both cases ‘this 
can lead to distorting the commitment to democracy besides pro- 
viding a pretext for suppressing much essential healthy dissent and 


constructive criticism. 


In both cases the enduring equation will only be found once the 
consensus - seeking process is allowed to naturally operate at the 


Community level. 


Legal 

During the Sixth Era, as was noted, a process of non-shari’a laws 
was initiated in the Egypt of the Khedive Muhammad Ali, in the 
Ottoman empire from the time of Sultan Mahmud II and in India am 
Algeria under the British and French respectively. There is a clo 
parallelism in these changes which cuts across the distinction betwei 
independent and colonial areas. Some may hold that this shoy 
Western influence had triumphed inthe independent regions < 
as inthe colonized areas. On theother hand, some may hold 
this similarity in developments shows that certain forces 


areas as soon as they came in contact with world currents. 


It is significant that after 1925 in the increasing number of} 
pendent separate Muslim states which came into existence, ¢ 
process has continued. As soon as their isolation was breached, the 
process has started and the use of revenues from oil for ‘‘develop= 
ment’’ has accelerated this change. 


This change has usually begun with the military, then the medical 
facilities for the military, then civil medical facilities followed by 
education in military technical subjects (engineering, artillery etc.), 
then general civil education followed by the emergence of a new 
modern intelligentsia who increasingly man the apparatus of govern- 
ment and administration. Non-shari’a laws follow—commercial, 
penal, for relations between Muslims and non-Muslims, evidence, 
procedure, property (both urban and rural), contracts, the intraduc- 
tion of two systems of courts and the emergence of a new judiciary 
alongside or supplanting the traditional judiciary. Finally, changes 
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have taken place in the laws of charitable trusts and inheritance and 
even family laws. The precise order might vary from place 
to place but the ultimate pattern has been very similar. 


Two aspects have obscured or hidden the significance of this 
trend. First certain states have only ended their isolation in the last 
two or three decades and the full working out of these changes is 
not yet discernible. At the other extreme, a reaction has developed 
with the increasing alienation of Muslim countries from the Western 
world. Western economic prescriptions have not solved internal 
Muslim problems of ending poverty, disease and ignorance. Indeed 
they seem to be increasingly falling in the Western world itself. More 
repellent to Muslims has been the decline in social and family values 
in the West and the degeneration of liberty to permissiveness on a 
nauseating scale and of individualism to selfishness. 


In purely legal matters it would seem (as in constitutional ques- 
tions) that the enduring answer will eventually be found when moder- 
nization within an Islamic framework, and based upon Islamic prin- 
ciples, finds expression. 


Here again, the question of ijtihad becomes increasingly urgent. 
At a theoretical level it has been advocated by individual Muslim 
thinkers for a long time and their number has grown during the last 
century and a half. Iqbal is an outstanding recent example of this 
emphasis on jjtihad and a perception of its likely transference to a 
collective form in some sort of assembly. Equally significant it is 
basic ijtihad and not merely peripheral ijtihad that is being advocated. 
Sometimes such ijtihad is practised without being admitted as such 
which merely adds to our intellectual confusion. 


As soon as we examine what is required for effective, acceptable 
and sound jjtihad, the inevitability of the Community's participation 
in the process becomes obvious. This was shown in the analysis of 
the Second Era and the legal evolution which continued into the 
first half of the Third Era described above. Such jjtihad, leading to 
an authoritative consensus (receiving general respect and voluntary 
obedience) can only function in a suitable set of institutions; insti- 

tutions in which the Community plays its role as the decisive worldly 


"state. 
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thority. Fragility can only be replaced by stability once such a 
type of Islamic democracy starts functioning. 


The essential principles for such an Islamic democracy are well- ) 
expressed in Pakistan’s 1949 Objectives Resolution. After first 
recognizing that Sovereignty over the entire universe belongs to 
Almighty God alone, the Resolution then correctly identifies the ‘ 
people as the delegated trustee of God’s sovereignty in this world. 
This is pure and true Qur’anic understanding and takes its authenti- 
city from the Qur’an’s account of the creation of man and God creat- 
ing man as His Vicegerent (khalifa) on earth. It is from this that 
the Islamic concept of the rights (and duties) of man and man’s exaltec 
position on earth are derived—over any individual, executive o| 


oligarchy. 

The word khalifa with its two plural forms (khala’if and khula 
occur in the Qur'an in eight places (2:30, 38:26, 6:160, 1 
10:73, 35:39, 7:68 and 27:26) while istikhalafa (to appoint a succes: 
with its derivatives occur in five places (24:55, 6:133, 11:57, 7: 
and 57:7). With regard to khalifa in the singular, this co 
twice. In 38:26, God states that He has made David 
khalifa on the earth, while in 2:30, God announces th 
He is placing Adam on earth as a khalifa. The reference 
the latter case to mischief and the shedding of blood shows 
that the reference here is to Adam, symbolic ancestor of the 
human race. The solitary reference at 38:26 to an individuai (David) 
was used in the Era of the monarchical caliphate to describe the exe- 
cutive but this must surely be placed against the fact that all other 
references to khalifa in the Qur’an are to Man—as God’s vicegerent 
on earth. Similarly the references to istikhalafa are to ‘‘people’’ 
and not individuals. 


Thus an Islamic state is based not merely upon the accountability | 
_ of those in authority to the people but also the accountability of the | 
" individual citizen to God, so that together with his exalted position 
as God's khalifa, the individual citizen has onerous and inescapeable 
duties and responsibilities—not the least in matters of running the 
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One can predicate that once the individual citizen is aware of 

his predominating role as God's vicegerent—over and above any other 
worldly authority or institution or group—the real regeneration 
and awakening of that Muslim state will have come about; an example 
that will surely be followed in the fullness of time by the others. 
The process must start with the intelligentsia—an Islamic and modern 
intelligentsia—and percolate through to the people at large. Then 
only will-an Islamic state be valid and credible—a state best described 
as a khilafa of the people, republican and democratic, in a 
triumphant Eighth Era that will then come forth—for ‘‘Truly God 
will not change the condition of a people until they change 
themselves” (13:10). 
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Chronology 


1058 d.al-Mawardi .. Hee {124 
1061-1106 Yusuf b. Tashufin anders (bay fron Marra- 
kesh to captive Abbasid caliph at ». (14 
{111 d.al-Ghazzali.. ae ie co AW 
1153 d.al-Sharastani .. 57 


1169-93 Salah al-Din Ayyubi gains Veoncral ‘éf Hijaz, 
Egypt, greater Syria and Yemen as lieutenant 
of Abbasid caliph le, y- AN4 
1187 Salah al-Din Ayyubi recovers lierocalemp op eg 
1194 Abbasids at Baghdad recover full indepen- 
dence from Seljuks with assistance of Khwa- 
razm-Shahs a 5° eee 
1211-36 Shams al-Din Iletmish, Mu izzi sultan ap De i, 


1258 Sack of Baghdad by Hulaku Khan. End 
Abbasid caliphate 2 


FOURTH ERA : POST-CALIPHAL INTERREGNUM 
(1258-ca. 1500) 


1260 Mamluk sultan Baybars of Egypt defeats and 
finally halts Mongols under Hulaku Khan at 
Ayn Jalut in n. Palestine 
1291 Expulsion of Crusaders completed with re- 
covery of Acre 
1300-1400 End of ijtihad in sericea ‘and Beginning bf 


full taglid Ae tf Ve 4. DT 
1301 d. Ibn al-Tigtaga .. oh b.e25 
1316 d. Khilji sultan Ala al-Din of Delhi .. qo el) 
1328 d. Ibn Taymiyya .. , ie ». $25,42551 
1333 d.lbnJama’a.. a3 43 3. (24 
1406 d.lbnKhaldun .. ed 2) 25,42) 


1406-16 Shadow-Abbasid Musta’in at Cairo elected 
sultan of Egypt and khutba recited in his name 
at Mekka so ne ot 

1453 Conquest of Istanbul by Ottoman sulta 

Mehmed Il Fatih .. ae 
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1481 d. Ottoman sultan Mehmed II Fatih 31 
1492 Fall of Granada, last Muslim kingdom in !be- 
rian peninsula ra ne of 7k) 
FIFTH ERA : IMPERIAL STATES (ca. 1500-ca. 1800) 

{501-11 Safavi shah Ismail | conquers Iran 28 
1502. d. Jalal al-Din al-Dawwani 26,29,31,37 
1517 Ottoman sultan Selim | Yavuz enters Damacus, 

Cairo and Mekka.. 28 

1526 Mughal sultan Babur enters Delhi 28 
1529 First Ottoman siege of Vienna 28 
1566 d. Ottoman sultan Sulayman II Qanuni 3! 
1605 d. Mughal sultan Akbar | 31 
55 


1624 d. Shaikh Ahmad Sirhindi .. ; 
1666 d. Safavi shah Abbas II. Safavi decline begins F. 28 
1683 Second Ottoman siege of Vienna 28 
1699 Treaty of Carlowitz. Ottoman decline Bee 


gins 28 
1707 d. Mughal ifict auranecab Alama tl. 
Mughal decline begins a 28 
1732 End of Safavis in Iran 28 
1739 Afsharid shah Nadir Tahmasp occupies Delhi. 
Seeks recognition for Jafari school as fifth 
orthodox ve 28 
1745 d. Ibrahim Muteferrika at feeanbal i 33 
1757 Battle of Plassey 28 
1760 Western Industrial Revolution begins 46 
1762 d. Shah Wali Allah Dehlavi.. 30,33,42,60 
1774 Treaty of Kuchuk Kainardji Ge e28, 
1793 d. Muhammad b. Abd al-Wahhab_ .. oe ER] 
1798 Napoleon enters Cairo ‘ et 28 
1799 Fall of Tipu Sultan at Seviqgenaratil (hoe 2} 
1803 Lord Lake enters Delhi .. & -p AAs} 


SIXTH ERA ; IMPERIAL DECLINE AND FOREIGN 
DOMINATION (ca. 1800 - ca. 1925) 


1803-06 Russian conquest of Azerbaijan | .. cn Shy 


Chronology 
1805 


181 
1826 


1830-49 
1831 
1833 


1839 
1846-99 
1848 
1857 
1861 


1873 


1873-77 
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1876 
1877 
1879 


1881 

1882 
(882 
1883 
1888 
1889 
1895 
1897 
1898 
1899 
1905 
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Egypt independent of Ottomans under khedive 

Muhammad Ali Pasha xc ro Ay 

Destruction of Mamluks by khedive ) | 
¥ 


Muhammad Ali Pasha of BE GE) > 
Destruction of the Janissaries by Ottoman / 
sultan Mahmud II 29,36,45 
French conquest of Algeria 35 
Mujahidin movement ends in sub-continent 36 
Beginnings of Anglo-Muhammadan law jn 

45 


sub-continent : : 
Tanzimat period begins in Oecomante empire .. 36,45 


Russian conquest of Turkestan 35 
d. khedive Muhammad Ali Pasha 

End of Mughal dynasty in sub-continent 

First modern constitution in Muslim world 


(in Tunisia) or 
d. Shaikh Rifa’i Badawi al- Tahtawi 

d. Karamat Ali Jawnpuri 

Khayr al-Din Pasha as prime minister in 
Tunis 

Advisory uification of Munatraai Qadri 


Pasha in Cairo 45 


First Ottoman constitution niet Midhat Pashal 37,40 
Majalla of Ahmad Cevdet Pasha in Istanbul .. 40,46 
Khayr al-Din Pasha as grand vizier in 

Istanbul 40 
French occupy Tunisia 35 
Revolt of Urabi al-Misri in Egypt 39 
British occupation of Egypt 35 

d. Midhat Pasha .. 40 

d. Namik Kemal .. 40 

d. Khayr al-Din Pasha 39 

d. Ahmad Cevdet Pasha 40 

d. Jamal al-Din al-Afghani 38 

d. Sayyid Ahmad Khan 42,51 
Draft Code Santillana in Tunisia AB GS) 

d. Shaikh Muhammad Abduh Re .. 41,51 
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sultan 44 
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dence in Muslim regions Ba.) CEE y) 4 
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Albania under Serbs and Italians; Greater 1949 Pakistan Objectives Resolution passed -. 60,63 7 
Syria, Iraq and Palestine under British and 1950 For first time in Muslim world a government 
French re 48-49 is changed by a general election (in Turkey) 59 

1920-26 Abortive khilafat movement in stibic continent; 45,55 1951 d. Liaquat Ali Khan cs </6O. 


d. Reza Shah | in exile in South Africa 
1953 d. king Abd al-Aziz b. Saud 
1955 Moroccan sultan Muhammad VI exiled 
1956 Morocco regains independence under 


1922-24 Abd al-Majid II, last Ottoman “‘caliph’’ 


SEVENTH ERA : INDEPENDENCE AND REPUBLICANISM 
(ca. 1920-25 onwards) 


1921 Recovery of Afghan freedom in foreign Muhammad V oa 
affairs 48 Pakistan proclaimed first Siatarnte republia in 
1923 First Ere pepublic in Muslim world moderntimes .. . 60 
(in Turkey) ic - 49 1962 Algeria wins eight-year war riot independent 8,52 
1924 Reza Shah ends Qajar csyinaety in fan Ani 1967 Loss of Jerusalem = a «SORE 
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system Ac re BG 49 1978-79 \ranian revolution $7 co ey 
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d. Syed Amir Ali be ; A 42 
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"party systems, eA? 
1932 lraq becomes anibindepsidene MeTareny By | 49 
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1936 Egypt becomes semi-independent monarchy) 49 
d. king Fuad of Egypt =... a ye 045, 
1938 d. Muhammad Iqbal “5 ate .. 51,60,62 his 
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GLOSSARY 


(Pr-Persian; Tr-Turkish; Ur-Urdu; s-singular; 
pl-plural; f-feminine) 


adab (pl) adab lal (>) wo! 
culture, good-manners belles- 
lettres, humanities 
ahadith pl of hadith q.v. 
ohkam pl of hukm q.v. 
ahkam al-sultaniya, al-. 
Sila 59! 
governmental principles, cons- 
titutional and administrative law 
ahl al-hall wa'l-’aqd ri 
dass! 9 eae! be! 
‘people of loosening and bin- 
ding’, electors of the caliph 
ah! al-kitab CES Js! 
“People of the Book”, those 
religious groups which follow a 
revealed book é 
ahi al-tasawwuf = Se-nar)| ol 
“people of mysticism'’, mystics 
a'imma pl of imam qv. 


akhlaq anal 
character 

albab pl of Jubb q.v. 

alim ale 


f 


one possessing learning, know- 
ledge, (s) of ulama’ q.v. 

“Ll (+)! 
commander, prince 


amir (pl) umara’ 


amir al-mu'minin ot gs! 
commander of the faithful 
amir al-umara’ Tel jl 


commander of commanders, 
commander-in-chief 
aqwam pl of gawm q.y. 


oqwam ’ » 58! 


more correct, sounder 

awgof pl of wagf q.v. 

bay'a as 
oath of allegiance, investiture 

bid’a (pl) bida’ éx (=) en 
innovation, inyention, novelty, 
heresy 

dahri (pl) dahriyun 


Os 8> (>) Gee 
atheist 
dar al-khilafa ct CSTE 
abode (capital) of the caliphate 
darura necessity 8) 9 
diwan (pl) dawawin 
cnglse (>) Olgss 
chancellery, bureau, minister 
foqih (pl) fugaha’ "GB (a) ab 
one considered competent in 
figh or the legal sciences 
farman (pl) faramin¢y-+| 5 ( >)OL5 
decree, imperial edict 
fatwa (pl) fatawa (Ssl3 (>) (S55 
decision or formal opinion given 
on alegal question 
figh 4 
“comprehension”’, jurisprudence 
firman (Pr, Tr, Ur) for farman q.v. 
fuqaha’ pl of fagih q.v. 
hadith (pl) ahadith 
énslal (=) Cada 
tradition, recorded narration of 
an action or saying of the Prophet 
hakim (pl) hukkam 


pS (>) 9G 


Glossary 


governor, judge, ruler 
hakim (pl) hukuma’ 
"LSS (+) pa 
wise man, sage 
hila (pl) hiyal ea (a) aln 


artifice, rickt device, legal fiction 


hisbo as 
surveillance of markets and public 
morals 

huquq shakhsiya (Tr) huquq-u 
shakhsiye Goede Gsian 

personal rights 

huquq siyasiya (Tr) huquq-u 


siyasiye Al Gein 
political rights 

ihya’ “Lal 
revivification, revival, revitali- 
zation 

ijma’ ebel 
“coming together”, agreeing 


upon, the consensus of accep- 
table jjtihad q.v. a generally 
accepted understanding of 
sharia q.v. 

ijtihad slcal 
exerting o’s to the utmost to 
understand the shari'a q.v. thro- 
ugh recognizable disciplines 

ijtihad al-ra'y GIS slzal 
exertion to form a sound opinion 
on a shari’a matter 

ijtihad fil-madhhab _ 

cated! os ozs! 

ijtihad on general principles or 
cases within the framework of a 
particular school of law 

ijtihad filemasa’il }3 Lua)! (3 o\gzo| 
ijtihad on specific questions 


ijtihad mutlaq Gian slgcal 
i “absolute” ijtihad’’, i.e. to under- 
stand the basic principles of 
{ sharia exegesis 


ijtima’ else | 
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community or social life, associa- 
tion, assembly 


ikhtiyar jlasl ) 
choice or preference (for a given 

. 

opinion) i] 


imam (pl) a’imma a3} (=) ell 
leader (of the Community), some- 
times restricted to only spiri- 
tual or devotional duties 


imama aL! 
lecdership as imam q., v. 


imara 6yL) 
amirate, rulership, the institutior 
of commander or ruler 


SCENI 8) 
rule by forcible seizure 
iqtisad 
economy, thrift, modera' 
istikhalafa 
to appoint a successor 


imarat al-istila’ 


istila’ 


seizure, capture, conquest, 
coup d'etat 
i'tiqad oleel 


belief, conviction 
khalifa (pl) khulafa’, khala’if 
wos — “hs (=) - dade 
vicegerent (of God), man, succes- 
sor (to the temporal duties of the 
Prophet) 


kharaj t! 
land tax 
khilafa Pt) ee 


the institution or office of the 

caliph, a state which acknow- 

ledges the sovereignty of God 
al-khulafa’ al-rashidun, 

Og rch “Lal aI 
the (first four) rightly-directed 
caliphs 

khutba (pl) khutab 


he (>) abo 
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public address, sermon (part. 
on Friday in mosque) 2 
fubb (pl) albab GUI (=) — 
heart, intellect, understanding 
majalla een: » abe 
periodical, lawbook ,code 
malik (pl) muluk, amlak 
SAI — lls (o) ele 
king, monarch, possessor 
manahij p!_ of minhaj q.v. 
maslaha (pl) masalih 
f idle (>) Gres 
(public) interest, benefit, utility, 
welfare 
masiaha mursala aL. Tacle, 
(public) interest, welfare, benefit, 
utility 
mazalim ple. 
“‘complaints"’, prerogative appel- 
late jurisdiction 
milla (pl) milal js (>) Ale, 
religious community, creed, 
denomination 
minhaj (pl) — manahij 
eek (e) Glen 
open, plain, easy road; manner, 
procedure, curriculum 
mufti (pl) -un 9 = (>) (gate 
one qualified or considered 
competent to give a fatwa q.v. 
muhaddith (pl) -un Og - (a) Gaz, 
one considered comptent inthe 
study of hadith q.v., traditionist 
muhtasib ey 
one who exercises the functions 
of hisba q.v. 
mujahid (pl)-un 33 — (>) tale, 
one who strives, fighter in jihad 
(struggle for truth) 
mujtahid (pl) -un Og - (>) Agsrrs 
one accepted as competent in 
ijtihad quv. 


mulk KL 


kingship, dominien, menarchy 
muluk pl cf malik q.v. 


mulukiya aJ 5l 
monarchic rule, monarchism 

mugqaddima ores 
introduction, prologemena 

mustasfa : hae 
chosen, quintessence 

mutlaq Gi 
absclute, general o 

muwahhid dem 5s 


one who adheres to Tawhiid q.v. 
nasiha (pl) nasaih 
e las (=) pews) 
sincere advice, friendly admoni- 
ticn, friendly reminder 


nihla (pl!) nihal hes (=) Aboci 
sect,faith, creed 
qadi (pl) qudah oles (+) el 
judge, one capable of deciding or 
determining 
ganun (pl) qawanin 
ool (a) 0956 
“law"’ (usually) secular, statute 
qawm (pl) cqwam plsil (=) es 
nation, race, people, fellow tri- 
besmen 
gibla abs 
the direction of prayer, i.c. of 
Mekka 


qist 4.5 
equity, justice, fairness 
giyas wl 


“measuring”, analogy, com- 
parison 
quwwatlerim taqsimi 
(Tr for tagsim al-quwat q.v.) y 
radd (pl) rudud 395) (=) >) 


denial, reply, rejection, refuta- 
tion 


ra'is (pl) ru'asa’ “Lu.$y (=) sy 
chief, president, one at the head 
ra's (pl) ru'us wat) (+) oh) 


Glossary 


“head”, leader, summit 


rashid (pl) -un Os - (=) 41) 
rightly-guided 

ra'y (pl) ara’ Wl (=) cl 
opinion, point of view 

riba Ly 


usury, excess 
risala (pl) rasa’i! (5. (2) AL, 

epistle, tract, treatise, letter 
sahib (pl) ashab, sahaba 

“Wlees — oleel (=) —ale 

“companion” of the Prophet, 

Muslim born before death of the 

Prophet 


sahifa Aims 


leaf (in a notebook), folio 

salaf (pl) aslof ok (=) al. 
the “'preceding’’ generations, 
More specially the first three 
generations of Muslims — the 
companions, successors and suc- 
cessors to the successors 


eel wad! 
the pious preceding generations, 
i.e. the first three generations of 
Muslims 

shaikh (pl)  shuyukh,  ashyakh, 
mashyakha, masha’ikh, mashayikh, 


solaf al-salih, al- 


elder, chief (of tribe), chief mufti, 
rector, senator, spiritual leader 


2 us 
shaikh al-Islam ey ext 


chief mufti, head of the ulama’ 


Fh + j 
shari’a dnt 


“*highway”’ (to a watering place), 
Divinely-revealed law 


shawka 4S 5 


power, might, strength 


shura Sse 


75 
mutual consultation, the con- 
clave which is to be consulted 
. 


siyasa shari’ya AgS po Bale 
executive - prerogative, govern- 
ment or policy based on shari'’a 
q.V. / 
sultan (pl) salatin °)-b>\.. (ajo. | 
king, emperor 
sultana ScbhhL, 
sultanate, rule of kings or em- 
perors 
sunna om (=) das 


habitual practice, customary pro- 
cedure, usage sanctioned by tra- 
dition. More specifically, the 
sayings and actions of the 
Prophet, 
tohrir 


redaction, editing, pre 

ration 
talaq 

divorce 
tamhid 


“smoothening”, facilitation, « 
ing, preparation, introduction 
tanzim (pl) tanzimat | _ (=) 


reorganization, readjustment, 


arrangement 
taqlid Bw) 
“imitation’’, following blindly 


another's opinion, unquestion- 
ing adherence to the past in- 
terpretations of shari’a 


taqsim al-quwat ees) ae 
division of power. (also fas! 
al-sulatat) 

taqwa Ch 


“guarding, protecting o's, making 
sure (against), fearing God, 
possessing ceaseless awareness of 
God's presence 


tasawwuf o teres) 
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public address, sermon (part. 
on Friday in mosque) s 
fubb (pl) albab =U) (>) — J 
heart, intellect, understanding 
mojalla nll oe 
periodical, lawbook ,code 
malik (pl) muluk, amlak 
HG! — sb (>) ells 
king, monarch, possessor 
manahij pi of minhaj q.v. 
masicha (gl) masalih 
giles (2) takes 
(public) interest, benefit, utility, 
welfare 
masiaha mursala aL, Tatle, 
(public) interest, welfare, benefit, 
utility 
mazalim el. 
“‘complaints"’, prerogative appel- 
late jurisdiction 5 
milla (pl) milal dL (=) ab. 
religious community, creed, 
denomination 
minhai (pl) manahij 
ek (2) cles 
open, plain, easy road; manner, 
procedure, curriculum 
mufti (pl) -un Os -(=) eo) 
one qualified or considered 
competent to give a fatwa q.v. 
muhaddith (pl) -un Cg - (>) Stree 
one considered comptent in the 
study of hadith q.v., traditionist 


muhtasib ss ) 
one who exercises the functions 
of hisba q.v. 


mujahid (pl)-un 9 _ (a) dale 
one who strives, fighter in jihad 


kingship, dominicn, menarchy 
muluk pl cf malik q.v. 


mulukiya aS 5 
monarchic rule, monarchism 

muqaddima TAs de 
introduction, prologemena 

mustasfa a 
chosen, quintessence 

muticq Gg, 
absclute, general a 

muwahhid dems 


one who adheres to Tawhid q.v. 
nasiha (pl) nasaih 
Gita (=) tea 
sincere advice, friendly admoni- 
tion, friendly reminder 
nihla (pl) nihal hs (a) aes 
sect,faith, creed 
qadi (pl) qudah oles (a) Pad 
judge, one capable of deciding or 
determining 
ganun (pl) gawanin 
ols (2) O88 
“law” (usually) secular, statute 
gqawm (pl) cqwam plsil ( >) ea 
nation, race, people, fellow tri- 
besmen 
qibla as 
the direction of prayer, i.e. of 
Mekka 


qist 45 
equity, justice, fairness 

qiyas aed 
“measuring”, analogy, com- 
parison 


quwwatlerim taqsimi 
(Tr for taqsim al-quwat q.v.) 


radd (pl) rudud 295) (=) 5 


Glossary 


“head’’, leader, summit 


rashid (pl) -un Os - (=) +1, 
rightly-guided 

ra‘y (pl) ara” “LT (>) “Gl; 
opinion, point of view 

riba by 


usury, excess 
risala (pl) rasail \3l.) (>) “alL., 

epistie, tract, treatise, letter 
sahib (p!) ashab, sahaba 

“isles — lee! (2) a 

“companion’’ of the Prophet, 

Muslim born before death of the 

Prophet 


sahifa pune Se) 


leaf (in 2 notebook), folio 

salaf (pl) aslaf SL! (a) GL 
the “preceding” generations, 
more specially the first three 
generations of Muslims — the 
companions, successors and suc- 
cessors to the successors 


els! aL 
the pious preceding generations, 
i.e. the first three generations of 
Muslims 

shaikh (pl)  shuyukh,  ashyakh, 
mashyakha, masha’ikh, mashayikh, 


salaf al-salih, al- 


Abate — ELAN F p8( >) eet 
Flow —- LW 
iS Cc 

elder, chief (of tribe), chief mufti, 
rector, senator, spiritual leader 
shaikh al-Islam rN fom 


chief mufti, head of the ulama’ 


i’ as * 
shari’a an 


“*highway”' (to a watering place), 
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mutual consultation, the con- 
clave which is to be consulted 
siyasa shari’ya Ac = al. 
executive - prerogative, govern- 
ment or policy based on shari’a 
q.v. 
sultan (pl) salatin *,-b>\. (=)oleL. 


king, emperor 


att 

sultana acbh. 
Sultanate, rule of kings or em- 
perors 

sunna om (=) RAs 


habitual practice, customary pro- 
cedure, usage sanctioned by tra- 
dition. More specifically, the 
sayings and actions of 
Prophet. 

tahrir ‘ 
redaction, editing, | 
ration 

talaq 
divorce 

tamhid 


“smoothening”, facilitation, 

ing, preparation, introducti 
tanzim (pl) tanzimat | — (=) ~ : 

reorganization, readjustment, 
arrangement 


taqlid aaa 


“imitation”, following blindly 
another's opinion, unquestion- 
ing adherence to the past in- 


terpretations of shari'a 


taqsim al-quwat oll ok 


division of power. (also fasl 
al-sulatat) 
taqwa cre 


the 


“guarding, protecting o's, making 
E A sure (against), fearing God, 
aS 52 possessing ceaseless awareness of 
God's presence 


denial, reply, rejection, refuta- a 
tion i 
ra'is (pl) ru'aso’ “Lug (=) oe) shawka 
power, might, strength 


(struggle for truth) 


mujtahid (pl) -un Os - (+) 4627 
one accepted as competent in 
ijtihad q.v. chief, president, one at the head } 


mulk SL ra's (pl) ru’us 3h) (=) of) ; shura Sse tasawwuf 


Divinely-revealed law 


Gass 
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mysticism 
tashkhis ues 
identification 


tatbiq sbi 


accommodation, harmonization 


ulama’ *Ule 
the general body of those learned 
in Islamic disciplines, more parti- 
cularly the theologians (pl of 
alim q.V.) 

ulu'l-amr ol ery 
“those in authority” 

umara’ pl of amir q.v. 


umma (pl) umam ml (=) eae 


community 
usul al-figh » aaall deel 
principles of law, jurisprudence 
usu! al-mashwara (Tr —_usul-u 


iets \ 

meshveret) oy gceed! Ssol 
principles of consultation 

vezir : 


Tr for wazir q.v. 

walaya “as 
vested authority (of caliph, guar- 
dian) 

waqf (pl) owqaf sli] (>) ads 
pious foundation, charitable trust, 
mortmain 

wazir (pl) wuzara’ ‘Wis (=) 2 
minister 

wilaya “aN 
competence, jurisdiction 


yeni-cheri (Tr) new troops 
zakat (pl) zakan, zakawat 


bj () *83 
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islamic thought. ..’”’"(Message, Delhi) 
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